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Date of crime: July 7, 1973
Date of arrest: July 8, 1973
Charge: Rape, robbery, and first-degree murder
Release or exoneration date: March 5, 1987
Months wrongfully incarcerated: 165
Defendant date of birth: 1949
Defendant race: African American
Race of victim(s): Caucasian
Defendant prior felony record: None
Known factors leading to wrongful conviction: False testimony of a witness
granted leniency in an unrelated case, prosecutorial misconduct, ineffective
assistance of counsel, junk science
Did an appellate court ever affirm conviction? Yes
Exonerated by: Reinvestigation by Centurion Ministries, all charges dropped
Compensation for wrongful imprisonment: None

The foregoing summary was prepared by Rob Warden, executive director of
the Center on Wrongful Convictions. Permission is granted to reprint, quote, or
post on other web sites with appropriate attribution.
Further reading: Siegel, Barry, A System On Trial/Sentencing The Wrong Man
To Die, Los Angeles Times, May 10, 1987, p. 1.
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Joseph Green BROWN, Petitioner-Appellant,
v.
Louie L. WAINWRIGHT, Secretary Florida Department of
Corrections, Richard Dugger, Superintendent,
Florida State Prison, Starke, Florida,
Jim Smith, Attorney General of
Florida,
RespondentsAppellees.
No. 85-3217.
United States Court of Appeals,
Eleventh Circuit.
March 17, 1986.
Richard Blumenthal, Silver, Golub & Sandak, Stamford, Conn., for petitionerappellant.
Theda J. Davis, Asst. Atty. Gen., Tampa, Fla., for respondents-appellees.
Appeal from the United States District Court for the Middle District of Florida.
Before GODBOLD, Chief Judge, HILL and KRAVITCH, Circuit Judges.
GODBOLD, Chief Judge:

1

Brown is a Florida state prisoner convicted in 1974 of robbery, rape and murder.
He received a death sentence on his murder conviction and two consecutive life
sentences on the robbery and rape convictions. After pursuing state remedies1 he
filed a petition for habeas corpus in 1983 in the district court for M.D. Florida,
raising 11 issues.2 The district court did not conduct a hearing but painstakingly
considered the issues, found no merit in any, and denied the writ. Because the
prosecution knowingly allowed material false testimony to be introduced at trial,
failed to step forward and make the falsity known, and knowingly exploited the false
testimony in its closing argument to the jury, in violation of the due process clause
of the Fourteenth Amendment, Giglio v. U.S., 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d
104 (1972), we reverse the district court and direct that the writ be granted.
I. Background
A. Trial

2

Brown was convicted for the robbery, rape and murder of Earlene Barksdale, coowner of a small shop. The state's case against Brown hinged on the testimony of
Ronald Floyd, who was the only witness placing Brown at the scene of the crime
and the only witness to testify to admissions by Brown that he committed the
murder and the rape. According to Floyd's testimony, during the afternoon of the
Barksdale murder he, Brown, and a man identified only as "Poochie" (and never
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located) drove to the shop. Floyd waited in the car, parked across the street, while
the other two entered the store. Floyd did not know what Brown and Poochie
intended to do in the store, and he did not see a gun, but he noticed that Brown had
a bulge in his shirt that looked like a gun. About 15 minutes later Floyd went to the
door of the shop to look in, heard a shot, entered the store and saw the foot of a
body lying on the floor. Brown and Poochie emerged from the shop, Brown bringing
with him articles of new clothing, and all three men jumped in the car and drove
away. While in the car Poochie told Brown, "Man, you didn't have to do that."
3

4

Floyd also testified that the next day he, Brown, and Raymond Vinson were
together and heard a radio broadcast concerning the Barksdale murder. Floyd said
something like "People will do anything these days." Brown responded, "Yes, she
never should have done what she did." Vinson's testimony corroborated this
conversation. Later that day, Floyd testified, he asked Brown outright whether he
had killed "the woman" [Mrs. Barksdale].3 Brown responded "Yes," and followed
the answer with a crude sexual remark to the effect that he had had intercourse with
her.
Floyd denied any prior knowledge that the crime was to take place.

5

Brown presented an alibi defense supported by the testimony of his girlfriend and
her mother. Evidence was introduced tending to prove that Mrs. Barksdale had
been sexually assaulted and raped and that money had been taken from the cash
register. Several hours after her death Mrs. Barksdale's nude body was found in the
store, shot once in the head.

6

On the evening of the day of the murder, around midnight, Brown and Floyd
committed a separate robbery of a man and woman at a motel. Testimony
conflicted as to whether Vinson was present, but he admitted that his car was used
in this robbery. In this robbery Brown forced the female victim to remove her
nightclothes, sexually abused her, and was just beginning the act of raping her
when, according to Floyd's testimony, Floyd persuaded Brown to desist. They tied
up the victims and left. The next day Brown turned himself in to the police,
confessed to the motel robbery, and implicated Floyd. Brown gave information that
permitted the police to discover the gun used in the robbery. This gun, the property
of Vinson, was introduced in the Barksdale trial as the alleged murder weapon.
Vinson testified, admitting that his car was used by the other two in the motel
robbery and that he was implicated as an accomplice. All three were charged with
the motel robbery.

7

At trial of the present case Brown's defense counsel attempted to impeach Floyd's
testimony by casting doubt on his credibility. This attempt proceeded on three
distinct grounds. First, he elicited from Floyd testimony as to his prior criminal
record. Second, he brought out from Floyd that he had reason to seek revenge on
Brown because Brown had told police that Floyd was involved with him in the motel
robbery. Third, he inquired into the existence of a plea agreement with the state
that was beneficial to Floyd. As to this third point Floyd testified as follows:

8

Q In this [motel] robbery, have you been sentenced?

9

A No, I have not.

10

Q You have not been sentenced?

11

A No.

12

Q When did you plead to it?
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13

A October.

14

Q Of 1973?

15

A Yes.

16

Q Do you have any knowledge of why you haven't been sentenced in this case?

17

A No, I haven't. Just that I have been put on PSI.

18

Q PSI?

19

A Yes, presentence.

20

Q What does that stand for?

21

A Presentence investigation.

22

R. 895. Then, with respect to the Barksdale case:

23

Q Right. Has the State made any promises or agreements with you in this case?

24

A Not to my knowledge they haven't.

25

Q They haven't?

26

A No.

27

Q Have you been charged with this case?
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A No, I haven't
28

Q Have you been given immunity in this crime?

29

A No, I have not, not as I know of.

30

Q You haven't been charged and you haven't been given immunity?

31

A Not as I know of.

32

Q Are you afraid that you might be charged with this crime?

33

A Yes, I am.

34

Q This is a first degree murder trial--

35

A Yes, I know that.

36
37

Q --isn't it? And you are absolutely certain that you haven't been given any
immunity, is that correct?
A I'm certain.
R. 896. And later:

38

Q Has the State promised you anything in the sentencing in [the motel] case if
you cooperated in this case?

39

A Well, like I told you before, I do not have any knowledge of it whatsoever.

40

Q Do you think it might be beneficial to you to testify in this case?
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41

A I don't know.

42

R. 909. And still later, with respect to the Barksdale case:

43
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Q And, so, you've decided to just cleanse your soul and take the chances of
whether the State of Florida is going to charge you with this murder?

44

A Yes.

45

R. 916-17.

46

In his closing argument to the jury the prosecutor used Floyd's denial of any
promises to bolster Floyd's testimony.

47

There was an attempt made by defense counsel to impeach Ronald Floyd. You all
heard that. Impeach means to reduce his credibility somehow by showing that for
some reason or another he isn't telling the truth. And I submit that there has been
no promises made to Ronald Floyd for his testifying in this case. He testified to that
from the witness stand. He has absolutely nothing to gain by testifying against this
particular individual. As a matter of fact, if he wouldn't testify at all, if he hadn't
said anything, you can see the kind of case we had. We had nothing linking him to
this case.
R. 1199

48

49
50

Beyond Floyd's testimony, the state introduced scant evidence linking Brown to
the Barksdale crimes. The only other live testimony implicating Brown was that of
Vinson. Vinson was not present at the scene of the murder, and his only testimony
tending to implicate Brown was that he overheard the conversation between Floyd
and Brown in which, after hearing the radio broadcast, Brown said, "Yes, she never
should have done what she did."4 There was no fingerprint evidence. The only
physical evidence pointing to Brown was Vinson's gun, to which Brown had access.
The state introduced ballistic reports concerning the gun, but the evidence of
whether the bullet that killed Mrs. Barksdale came from the gun was inconclusive
(which the state concedes).
Floyd was never indicted for the Barksdale murder.
We need not develop the facts concerning the plea agreement with Floyd relating
to the motel robbery. There is evidence that an agreement was reached on this
offense in October 1973, eight months before the Barksdale trial and before
negotiations began for an agreement concerning the Barksdale case. At the time of
the Barksdale trial Floyd had not been sentenced in the motel robbery case. As set
out in the testimony quoted above, Floyd denied any knowledge of why he had not
been sentenced. After the Barksdale trial, on pleas of guilty, Floyd and Brown were
sentenced for the motel robbery. Floyd was given probation. Brown got 20 years.
Possibly a jury might infer that the agreement concerning the motel robbery was
sufficiently linked to the agreement concerning the Barksdale murder that the
existence of it should have been made known to the jury. But we do not base our
decision upon the testimony concerning the agreement relating to the motel case,
since the false testimony relating to the Barksdale case agreement, and the
prosecution's misrepresentation of it, require granting the writ.5
B. Post-trial

51

After Brown's trial, questions arose as to the veracity of Floyd's testimony in
which he denied that he was testifying pursuant to an agreement with the state.
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Some eight months after trial and while Floyd was in prison for his conviction on
still another robbery, Floyd gave Brown's attorney an affidavit in which he retracted
his trial testimony concerning the crime and stated that in exchange for his
testimony against Brown he had been offered "favorable consideration" in both the
Barksdale case and the motel case. Brown's conviction on the Barksdale case was
then on appeal to the state supreme court. Brown moved for a new trial based on
the affidavit, and the supreme court remanded for an evidentiary hearing on the
issues raised by the affidavit.
52

At the evidentiary hearing before the trial court, in 1975, Floyd recanted his
affidavit insofar as it stated that his trial testimony concerning the Barksdale
murder had been untrue and testified that his trial testimony had accurately
recounted the events of the murder. He reaffirmed, however, that part of the
affidavit stating that he had entered into a plea agreement before he testified
against Brown because of "favorable consideration" in both the Barksdale and the
motel cases. At this point in the hearing the judge indicated that he intended to
deny Brown's motion for a new trial. The state, speaking through the prosecutor
who had tried the case, then made a proffer of testimony it would have offered if the
hearing had proceeded. The proffer included:

53

The state was then prepared to call Mr. Knight, Mr. Robert Knight, Attorney for
Mr. Floyd at the time of these proceedings, to testify about the negotiations which
were entered into by Mr. Floyd as far as plea negotiations.

54

And the State would proffer that his testimony would have been that upon entry
of his plea to the robbery charge, there was a PSI with a cap of twenty years given,
and that subsequent to that time, we discussed with him testifying before the Grand
Jury and then testifying in the cause of this particular case, Joseph Green Brown.
And that if he would testify and if he would tell us the truth and if he could pass a
polygraph that he was not the true man in this offense, that we would not prosecute
him for that offense. And that was the only plea negotiations we discussed with Mr.
Floyd relative to his testimony. That there was no discussion made that if he
testified in this cause, the murder case, that his penalty would be in any way
lessened.

55

The State is also or was also ready and prepared today to present testimony from
Detective Bebler regarding any plea negotiations which were entered into. And his
testimony would have been essentially the same as that of Mr. Knight.

56
57

58

R. 1399-1400.
I was then prepared to testify myself as to the plea negotiations that were entered
into by the State Attorney's Office, which would have been essentially the same as
those outlined that we proffered Mr. Knight's testimony would have been.
R. 1401.

59

The trial court denied the motion for new trial without admitting the proffered
testimony into evidence.6

60

In its brief filed with the Florida Supreme Court after the 1975 evidentiary
hearing the state said this (p. 10):

61

No promise as to penalty was made based on whether [Floyd] testified. (R. 1399)
Appellee feels compelled to note that the proffer included a promise not to
prosecute Floyd if he testified truthfully, and "could pass a polygraph that he was
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not the true man in this case". (R 1399) That may contradict Floyd's testimony that
he had no promises or agreements. (R 896)
62

In 1980 the supreme court decided the merits appeal including the remanded
issues. 381 So.2d 690 (Fla.1980). The court appeared to hold that, absent the
affidavit of Floyd, the state's version of its dealings with Floyd, which version the
record did not contradict, was consistent with Floyd's trial testimony that he had
been given no promise of favorable consideration. 381 So.2d at 693. The court
noted that at the 1975 hearing Brown offered no testimony to substantiate the
affidavit, therefore there was "nothing in the record" to suggest that the state in fact
made promises as described in the affidavit. Id. The supreme court appeared to give
no effect to the state's proffer, which had set out that Brown's attorney, Detective
Bebler, and the prosecutor who tried the case (and made the proffer) all would
testify to an agreement that was made, consisting of an agreement, upon described
conditions, not to prosecute Floyd for the Barksdale murder. The decision appears
therefore, to be based on failure of proof.

63

Any evidentiary reasons that may have led the supreme court to not consider the
proffer have been outrun by events. The federal district court found as a fact that an
agreement was made as described in the proffer. In its brief to this court the state
now acknowledges that the agreement as found by the district court is the
agreement that was made.

64

Here the state has steadfastly asserted throughout the trial and post-trial
proceedings that Floyd was never given any favorable consideration in exchange for
his testimony. The only agreement reached between the State and Floyd provided
that if Floyd agreed to testify before the Grand Jury and in the trial of the case, and
if he could pass a polygraph test while asserting his innocence in the present case,
then the State would not prosecute him for this offense.

65

Brief of appellee, p. 23. This acknowledgement was reiterated at oral argument.
These acknowledgements by the state drop out of the case the argument made
earlier in the state's brief that the finding by the supreme court--that the record did
not support that a promise was made--is entitled to a presumption of correctness
under 28 U.S.C. Sec. 2254(d). Thus, we are squarely presented with an adequate
record establishing that an agreement was made. With this point behind us, we
address the issue of the effect of Floyd's testimony that the state had made no
promises or agreements with him and that he knew nothing about being given
immunity for the murder, the state's silence in the face of that testimony, and the
prosecutor's representation to the jury that no promises had been made to Floyd
and that Floyd had nothing to gain by testifying.7

66

II. The district court and the test for materiality

67

The federal district court found that an agreement had been made as described in
the proffer but went on to hold that Brown was not entitled to the writ because he
had not demonstrated that Floyd's false testimony was "material" to his conviction.
In assessing the materiality of the testimony at issue the district court read U.S. v.
Phillips, 664 F.2d 971 (5th Cir.1981) (Unit B), as requiring Brown to "demonstrate
that [correction of the false testimony] probably would have resulted in an
acquittal." It then held that Brown had failed to meet this standard for
"materiality."

68

The starting point for analyzing whether a prosecutor's knowing use of false
testimony invalidates a conviction is Giglio v. U.S., 405 U.S. 150, 92 S.Ct. 763, 31
L.Ed.2d 104 (1972), where the Supreme Court addressed a situation strikingly
similar to the one in this case. The key government witness testified on cross-

https://bulk.resource.org/courts.gov/c/F2/785/785.F2d.1457.85-3217.html

2/20/2013

785 F.2d 1457

Page 7 of 11

examination that he had not received any promises that he would not be indicted if
he would testify against the defendant. In his closing argument the prosecutor told
the jury that the witness did not receive any promises for his testimony. 405 U.S.
151-52, 92 S.Ct. at 764-65. After trial it was disclosed that the witness in fact had
been testifying pursuant to a plea agreement he had negotiated with the
government. In deciding that this use of false evidence by the government required
Giglio's conviction be set aside, the Court held that "[a] new trial is required if 'the
false testimony could ... in any reasonable likelihood have affected the judgment of
the jury....' " Id. at 154, 92 S.Ct. at 766 (quoting Napue v. Illinois, 360 U.S. 264, 271,
79 S.Ct. 1173, 1178, 3 L.Ed.2d 1217 (1959). This reasonable likelihood standard has
been reaffirmed by the Supreme Court as the appropriate test for a prosecutor's
knowing use of false testimony. U.S. v. Bagley, --- U.S. ----, ---- - ----, 105 S.Ct. 3375,
3381-82, 87 L.Ed.2d 481, 491-93 (1985).8
69

The district court erred in requiring Brown to demonstrate that correction of the
false testimony "probably would have resulted in an acquittal." Phillips had
announced such a standard for the situation where a prosecutor has failed to
disclose purely impeaching evidence.9 This case does not involve mere
nondisclosure of impeaching evidence but knowing introduction of false testimony
and exploitation of that testimony in argument to the jury. The appropriate
standard is that of Giglio and Bagley, brought forward into our en banc decision in
McCleskey v. Kemp, 753 F.2d 877, 885 (11th Cir.1985) (en banc).10
III. The application of Giglio

70

Application of the correct standard requires that the writ be granted.

71

In this case there are several facets to the government's action and inaction, only
one or more of which might exist in other cases.11 The government has a duty to
disclose evidence of any understanding or agreement as to prosecution of a key
government witness. Haber v. Wainwright, 756 F.2d 1520 (11th Cir.1985); Williams
v. Brown, 609 F.2d 216, 221 (5th Cir.1980); U.S. v. Tashman, 478 F.2d 129, 131 (5th
Cir.1973). The government, in this case, did not disclose. The government has a
duty not to present or use false testimony. Giglio; Williams v. Griswald, 743 F.2d
1533, 1541 (11th Cir.1984). It did use false testimony. If false testimony surfaces
during a trial and the government has knowledge of it, as occurred here, the
government has a duty to step forward and disclose. Smith v. Kemp, 715 F.2d 1459,
1463 (11th Cir.), cert. denied 464 U.S. 1003, 104 S.Ct. 510, 78 L.Ed.2d 699 (1983)
("The state must affirmatively correct testimony of a witness who fraudulently
testifies that he has not received a promise of leniency in exchange for his
testimony."). It did not step forward and disclose when Floyd testified falsely. The
government has a duty not to exploit false testimony by prosecutorial argument
affirmatively urging to the jury the truth of what it knows to be false. See U.S. v.
Sanfilippo, 564 F.2d 176, 179 (5th Cir.1977) (defendant's conviction reversed
because "The Government not only permitted false testimony of one of its witnesses
to go to the jury, but argued it as a relevant matter for the jury to consider"). Here
the government told the jury "there has been no promises made to Ronald Floyd for
his testifying in this case" when it knew the contrary was true.

72

On the now-established record, the state urges several reasons why Giglio and
related cases do not require granting the writ in this case. Its primary argument,
described by it in argument as the "bottom line," goes to the content of the
agreement. The state insists that the agreement embraces no "promise of leniency."
Despite diligent inquiry by this court at oral argument, the basis for this contention
has not been made clear. Certainly Giglio does not require that the word "promise"
is a word of art that must be specifically employed. Nor can it rationally be
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contended that Giglio is triggered by a promise subject to acceptance but not by a
bilateral agreement. Nor does it matter that the agreement contained conditions
(that Floyd testify before the grand jury and trial jury and that he pass a polygraph
test tending to show that he was not the "true man" in the Barksdale killing/rape.)
12 The promise in Napue v. Illinois was conditional (that the witness testify and
that his assertion that he was a "reluctant participant" in the robbery was "borne
out."). The agreement is no less an agreement because the conditions required that
the witness "establish" that he was not culpable or was less culpable than the
defendant. This was one of the conditions in Napue. Usually the prosecution will
attach to any plea agreement with a co-defendant or putative co-defendant a
condition that he will testify truthfully. We find no case suggesting that the
existence of conditions such as existed in this case makes the constitutional
principle inapplicable. The condition of passing a polygraph test would be for the
jury to consider in determining whether in its judgment Floyd was testifying
truthfully. It does not make an agreement any less an agreement.
73

The state's argument misconceives the constitutional concerns addressed by
Giglio. It is a constitution we deal with, not semantics. "The thrust of Giglio and its
progeny has been to ensure that the jury knows the facts that might motivate a
witness in giving testimony ..." Smith v. Kemp, 715 F.2d 1459, 1467 (11th Cir.), cert.
denied 464 U.S. 1003, 104 S.Ct. 510, 78 L.Ed.2d 699 (1983), which testimony
"could ... in any reasonable likelihood have affected the judgment of the jury."
Giglio, 405 U.S. at 154, 92 S.Ct. at 766, quoting Napue v. Illinois, 360 U.S. 264, 79
S.Ct. 1173, 3 L.Ed.2d 1217 (1959).

74

The constitutional concerns address the realities of what might induce a witness
to testify falsely, and the jury is entitled to consider those realities in assessing
credibility. The jury at Brown's trial was entitled to know whether Floyd was
testifying under an agreement that might make it possible for him to avoid
prosecution for the Barksdale murder, and, if he was, to consider this in measuring
his credibility. The agreement that we now know was struck gave Floyd immunity
from prosecution in a capital case in which, by his own testimony, he had come to
the scene of the crime with Brown, had been at the scene when the crime was
committed, had fled with Brown, and later the same day had participated with
Brown in another crime of violence with a similar modus operandi with respect to
the female victim. It is not for the state to now say that the agreement was not
important because Floyd really did not get very much in the trade, because it might
not have been able to convict him of the Barksdale murder. Floyd got the benefit of
the bargain for immunity. He was never even indicted for the Barksdale crimes.

75

The state makes an alternative argument that even if the agreement is within the
sweep of Giglio the writ should not be granted because the false testimony only
related to Floyd's credibility. "It is of no consequence that the falsehood [bears]
upon the witness's credibility rather than directly upon [the] defendant's guilt,"
Williams v. Griswald, 743 F.2d 1533 (11th Cir.1984), quoting Napue v. Illinois.

76

Not every use of false evidence entitles a defendant to the writ. Giglio, 405 U.S. at
154, 92 S.Ct. at 766; Williams, 743 F.2d at 1542. The defendant must prove that the
false evidence was "material" in obtaining his conviction or sentence or both. We
have pointed out that the correct test in this case for whether evidence is "material"
is whether there is "any reasonable likelihood that the false testimony could have
affected the judgment of the jury." U.S. v. Bagley, --- U.S. ----, ----, 105 S.Ct. 3375,
3382, 87 L.Ed.2d 481, 492 (1985) (plurality opinion) quoting U.S. v. Agurs, 427 U.S.
97, 103, 96 S.Ct. 2392, 2397, 49 L.Ed.2d 342 (1976). See also Williams, 743 F.2d at
1543 (same). Brown meets this materiality standard. Floyd's testimony was the
keystone of the state's case. Only he placed Brown at the scene. Only he testified
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that Brown admitted killing and raping Mrs. Barksdale. Absent his testimony the
state was left with Vinson's testimony of an arguably incriminating statement and
inconclusive evidence concerning the pistol, possibly not even sufficient evidence to
submit the case to the jury.13 In this case, as in Giglio and Napue, the prosecution's
case turned on the immunized witness's testimony. Giglio, 405 U.S. at 154, 92 S.Ct.
at 766. And the Giglio prosecutor, like the prosecutor in this case, argued that the
key witness received no promises that he would not be prosecuted. Id. at 152, 92
S.Ct. at 765.
77

If knowledge of the agreement struck with Floyd for favorable treatment on the
Barksdale case could reasonably have led a jury to disbelieve his testimony, Brown's
conviction and sentence were constitutionally invalid. There is a reasonable
likelihood that disclosure to the jury that Floyd was testifying under an agreement
that might save his skin could have affected the jury's verdict and sentence.14 This
is the type of incentive that existed in Giglio where non-disclosure of a plea
agreement invalidated the conviction. The false testimony was used in an effort to
rehabilitate Floyd's credibility after Brown's defense counsel had brought out two
possible reasons Floyd might have had for implicating Brown. The evidence was
material.

78

We reject the state's contention that the false testimony was not material because
it was merely cumulative of Floyd's possible bias. In the normal evidentiary sense
cumulative evidence is excluded because it is repetitious. The testimony here did
not merely reinforce a fact that the jury already knew; the truth would have
introduced a new source of potential bias. See U.S. v. Sanfilippo, 564 F.2d 176, 178
(5th Cir.1977) ("The fact that the history of a witness shows that he might be
dishonest does not render cumulative evidence that the prosecution promised
immunity for testimony.").

79

Both the state and the district court have made the point that disclosing the
existence of the agreement could have damaged Brown's case because the jury
might have inferred that Floyd had passed the lie detector test, thus bolstering his
testimony. Thus, it is contended, the false testimony was not "material" because any
gain to Brown's defense from revealing Floyd's deal with the state would have been
offset by possible harm to Brown's defense from the jury's knowing that Floyd had
passed a lie detector test. The point has no force. During examination by the
prosecutor, Floyd testified that initially he took a polygraph test concerning his
knowledge of the Barksdale case and flunked it because he "did know something
about [the case]," and that subsequently, after he told the police the details he later
testified to at trial, he took "about three polygraphs" and passed all of them. Thus,
one need not speculate whether revealing the agreement might have injured the
defense by the jury's inferring that Brown passed the polygraph, because Brown
testified to having passed the polygraph "about three" times.IV. Other issues

80

The following issues, as listed in footnote 2, have been abandoned because not
raised on appeal: (3), (5), (6), (7), (8), (9), (10).

81

Because of our decision in the case we do not need to reach issues (1) and (2),
ineffective counsel, and issue (11), denial of a fair hearing in state collateral
proceedings, and a new issue raised on appeal, denial of a hearing by the federal
district court.

82

The decision of the district court is REVERSED and the case is REMANDED to
the district court with instructions to issue the writ of habeas corpus, subject to the
right of the state to retry Brown.
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The merits appeal is Brown v. State, 381 So.2d 690 (Fla.1980), cert. denied 449 U.S.
1118, 101 S.Ct. 931, 66 L.Ed.2d 847 (1981)

2

(1) Ineffective counsel at sentencing; (2) ineffective counsel at trial; (3) systematic
exclusion of jurors opposed to capital punishment; (4) concealment of testimony known
to be false and intentional misrepresentation of the evidence during trial; (5) violation of
due process by coercion of a witness at a state evidentiary hearing; (6) insufficient
evidence; (7) consideration by the trial judge of a non-statutory aggravating
circumstance and an aggravating circumstance not supported by the evidence; (8) an
arbitrary and capricious finding that the crime was heinous, atrocious, or cruel; (9) jury
instructions unconstitutionally limiting consideration of mitigating factors; (10) failure
of state supreme court to conduct proportionality review; (11) denial of a fair hearing in
state collateral proceedings

3

It is unclear whether Vinson was where he could hear these remarks. He did not mention
them in his testimony

4

Vinson also testified that he, Brown, and a man named Jeff had committed an armed
robbery the day before the Barksdale murder. At the time of Brown's trial Vinson was
serving a ten-year sentence for his participation in this robbery

5

Brown makes a separate due process argument based on alleged prosecutorial
misconduct. He asserts that the prosecutor in his rebuttal closing argument, when the
defense had no opportunity to reply, deliberately misrepresented to the jury ballistics
evidence, because he led the jury to believe that the pistol in evidence was the murder
weapon, when he knew that an FBI report in evidence indicated that the bullet that
killed Barksdale could be neither chambered nor fired by the pistol. This point is linked
with a contention that the prosecution made the FBI agent who had prepared the report
unavailable as a witness for the defense. We do not address this issue

6

Later, while the case was still pending in the supreme court, Brown filed another motion
for new trial, asserting that he had learned for the first time at the 1975 hearing that the
state possessed statements given by Floyd to his counsel, which should have been
produced to the defense prior to trial. This brought on a second remand and another
evidentiary hearing, in 1978, after which the trial court denied the motion on the ground
that the defense had received everything it was entitled to receive. The subject matter of
the second remand is raised in the present appeal in the context of issue (11), denial of a
fair hearing in state collateral proceedings. Because our decision is based on other
grounds we need not reach this issue

7

There have been other collateral proceedings by Brown. He unsuccessfully sought
habeas relief from the Florida Supreme Court, alleging that that court improperly
considered non-record evidence, in Brown v. Wainwright, 392 So.2d 1327 (Fla.1981),
cert. denied 454 U.S. 1000, 102 S.Ct. 542, 70 L.Ed.2d 407 (1981). Also, he filed for state
collateral relief in the trial court in 1983, asserting numerous grounds. One ground
alleged that in a video-taped "deposition" taken in 1983 Floyd (by then out of prison for
his unrelated offense) had recanted his 1975 reaffirmation of the correctness of his trial
testimony concerning the events of the murder, and that the 1975 retraction was caused
by fear of prosecution for perjury. The trial court held that all grounds except ineffective
assistance of counsel already had been ruled upon by the supreme court, or could have
been ruled upon, or must be presented to the supreme court by a writ of error coram
nobis. The court found that counsel had been effective. On appeal and petition for writ of
error coram nobis the supreme court held that the issue of a threat of perjury should
have been brought up when the court considered the merits of the case after remand
and, further, that the court had examined the deposition and found nothing that either
had not or could not have been presented to the trial court during the 1975 evidentiary
hearing. It denied the petition for the writ of error coram nobis and affirmed on the
ineffective assistance of counsel issue. Brown v. State, 439 So.2d 872 (Fla.1983)
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Giglio and Bagley were direct appeals to the Supreme Court decided under the due
process clause of the Fifth Amendment. We have, however, frequently applied the Giglio
analysis to habeas corpus proceedings reviewing the constitutionality of convictions
obtained under state law in state courts. See, e.g., McCleskey v. Kemp, 753 F.2d 877, 882
-85 (11th Cir.1985) (en banc); Williams v. Griswald, 743 F.2d 1533, 1541-44 (11th
Cir.1984)
9 U.S. v. Bagley, --- U.S. ----, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985) (plurality opinion)
has cast doubt on Phillips's creation of a distinct standard for evidence that only
impeaches a witness. In that case the Ninth Circuit had held that a defendant should
have to meet a less stringent standard of materiality when the non-disclosed evidence
relates to a witness's credibility. Commenting on this creation of a separate standard for
impeachment evidence, Justice Blackmun for a plurality of the Court wrote, "This Court
has rejected any such distinction between impeachment evidence and exculpatory
evidence." Id. --- U.S. at ----, 105 S.Ct. at 3381, 87 L.Ed.2d at 490.

10

The court in Phillips stated its standard for the knowing use of false testimony in terms
of whether it is reasonably likely that the truth "would have affected the outcome of the
trial ..." (emphasis added). This use of "would" instead of "could" differs from the
standard uniformly followed by the Supreme Court and this circuit. To the extent that
Phillips states a different standard than the one in Giglio, it has been implicitly overruled
by Bagley in the Supreme Court and by McCleskey v. Kemp in this court

11

Despite frequent arguments to us by defense and habeas counsel to the contrary,
prosecutors are not forbidden to strike a bargain beneficial to a co-defendant or putative
co-defendant to persuade him to testify against another defendant

12

The phrase "true man" has not been explained. Presumably it means at least that Floyd
was not the triggerman or rapist. Perhaps it was intended to mean that he was present
within the store. It seems to leave open that he might be an accessory

13

In McCleskey v. Kemp, 753 F.2d 877 (11th Cir.1985) (en banc) the testimony at issue
merely corroborated other testimony that the state had introduced. The court, therefore,
held that the disclosure of a promise to "speak a word" in favor of the testifying witness
would not have altered the jury's decision. Here, in contrast, Floyd's testimony is the
heart of the government's case

14

Effect on the sentence is implicated because the testimony of Floyd supplied evidence of
rape as an aggravating circumstance. See Fla.Stat.Ann. Sec. 921.141(5)(d) (aggravating
circumstance if "[t]he capital felony was committed while the defendant was engaged ...
[in] sexual battery...."); R. 1333 (trial judge instruction that rape constitutes an
aggravating circumstance)
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http://www.trutv.com/library/crime/blog/2012/09/18/exonerated-man-back-in-spotlight-on-murdercharges-again/index.html
Joseph Green Brown, 62, spent 13 years of his life fighting a 1973 conviction for the rape and murder of
Earlene Treva Barksdale, a crime for which Florida sentenced him to death. In 1973 Brown was only 23
and a drifter. He had come to the attention of investigators for confessing to to sexually abusing a woman
during the commission of a robbery at the Tampa airport the same day as the murder. When Barksdake’s
husband passed a lie-detector test, suspicion shifted to Brown. On appeal Brown’s conviction was
overturned in 1986 based on evidence that prosecutors had allowed a co-defendant to perjure himself.
Prosecutors could have retried Brown, but in 1987 opted instead to release him.
A free man, Brown found God, changed his name to Shabaka, and, as a motivational speaker, spoke out
against the death penalty, retelling many times the story of how his execution was stayed just 15 hours
before it was scheduled. The Daily Mail quoted an interview in which Brown said, “I’m against killing,
period, whether the violence is by individuals, the state, or armies in warfare. All life is sacred.”
In a turn of events that has shocked his friends and family, however, Brown was placed under arrest in
North Carolina on September 14, 2012, for the first-degree murder of his wife of 20 years, Mamie
Caldwell Brown, 71, whose body was discovered in their home on September 13, after police were called
to check on her. Marcus Williams, a cousin of Mamie Brown, told reporters that the couple seemed happy
and that her family didn’t worry about Brown’s past, adding, “He didn’t seem like a threat. He was upfront
about everything. He was always smiling and trying to help people. He was a motivational speaker. He
liked to warn people what could happen in the legal system.” Joyce Robbins, another relative of Mamie’s,
said that she stared at Brown in the courtroom and that “He had a blank look. I don’t know that person.
I’ve never seen him before.”
Brown will be held without bond until a preliminary hearing on September 26, 2012. It is hoped that
prosecutors in North Carolina will handle Mamie Brown’s case more competently than Florida officials
handled that of Barksdale thirty-nine years ago.
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March 7, 1987 | By Tom Scherberger, Sentinel Tampa/St. Petersburg Bureau

TAMPA — Joseph Green Brown, who came within 15 hours of being executed for a murder he said he
did not commit, is a free man today after a state prosecutor decided that there was not enough evidence
against him.
Brown, 37, who spent 13 years waiting to be executed, spent Friday relaxing with friends in Gainesville
and relishing his freedom. ''It's appropriate I was freed in the spring,'' Brown said. ''It's new birth, new
beginning.''
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He walked out of the Hillsborough County jail Thursday night with $5 in his pocket and a cardboard box
under his arm containing all his possessions -- legal papers and a radio.
Brown had given everything else he owned to his fellow inmates.
''I'm about to sit down to a home cooked meal,'' Brown said during a telephone interview. After spending
his first night of freedom at a St. Petersburg motel, Brown drove to Gainesville with his girlfriend and wellknown death penalty opponent, Susan Carey. He shopped for new clothes, called some friends and
listened to a little classical music.
Brown, who lived most of his life in Orlando, said he plans to stay in Gainesville and work with death
penalty opponents. He said his case should send a message to all those who support capital punishment.
''I'm hoping that people will look at my case and see that when the politicians start talking about the
infallibility of capital punishment, you can look at me and see the flaw,'' Brown said. ''Here I am today with
the charges dismissed against me. That says a lot about infallibility.
''What if I was not lucky that a judge decided to review my case? I would not be here. An innocent man
would be dead.''
Since the turn of the century, 24 people in Florida have been erroneously convicted of murder, 19 of them
were sentenced to death, said Mike Radalett, a University of Florida professor who is researching the
death penalty.
The most recent case was in January when former death-row inmate Anthony Peek was retried and
acquitted of a 1977 rape and murder in Bartow, according to Radalett.

Brown
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Brown was convicted in 1974 of murdering Earlene Barksdale in her north Tampa clothing store called
the Just Kids Shop. Barksdale, the wife of a prominent Tampa lawyer, had been robbed, raped and shot
once in the head.
The toughest moment of his years behind bars came a few days before Brown's scheduled execution
when prison officials measured him for his burial suit.
''It was so mechanical,'' he recalled. ''I was standing there and thinking these people have the audacity to
measure me for a suit. That's the part that I think angered me the most. That was the only real emotion I
felt. Anger.''
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Brown was to be executed Oct. 18, 1983, but the sentence was stayed by a federal judge. He never
ordered his last meal. ''I could never bring myself to do that,'' he said.
Tom McCoun, the St. Petersburg defense lawyer appointed to handle Brown's second trial, said the case
should force the public to re-examine the death penalty.
''It really ought to make people take pause,'' McCoun said. ''It is possible that a person who is innocent can
be sentenced to death and very likely could be executed.''
The state's case was based almost solely on the testimony of Ronald Floyd, who placed Brown at the
scene of the crime and claimed Brown told him he had committed the murder with another man named
''Poochie,'' who was never found. Within eight months of Brown's conviction, however, Floyd testified that
he had lied during the trial when he testified that he hadn't cut a deal with prosecutors. They had agreed
not to prosecute Floyd for being an accessory to the murder, and he later was given probation for robbing a
motel. Brown also was convicted in the robbery case and was given 20 years.
It took 11 years for Brown to win a new trial.
Then on March 17, 1986, the 11th Circuit Court of Appeals in Atlanta ruled that prosecutor Robert Bonanno
had allowed Floyd to lie and then misled jurors during his closing argument. The court ordered a new trial.
Brown was transferred from death row to the Hillsborough County Jail.
A new trial was scheduled for March 30. But when investigators for Hillsborough State Attorney Bill James
began preparing for the trial, they found that Floyd had changed his story.
Floyd said during a polygraph examination Feb. 19 that he had lied about Brown's involvement in the
murder. He said he was trying to get even with Brown because Brown had implicated him in the motel
robbery.
Without his testimony, James said, no case could be made against Brown.
Henry W. Lavandera, the assistant state attorney who was assigned the case, stopped short of calling
Brown an innocent man.
''I don't like the word 'innocent,' '' Lavandera said Friday. ''I'm not in a position to even speculate on that. I
am convinced at this time that we could not go forward with the prosecution in good faith.
''Maybe I'm being overly cautious at the risk of slandering the man's name. I'm not convinced to an absolute
moral certainty that he's innocent of the crime.''
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