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Appeal from the United States District Court for the Southern District of Florida.
Before FAY, Circuit Judge, JOHNSON*, Senior Circuit Judge, and MERHIGE**, Senior
District Judge.
JOHNSON, Senior Circuit Judge:
1
This case arises on appeal following the district court's denial of Sonia Jacobs' petition
for a writ of habeas corpus.
2
On the morning of February 20, 1976, Florida State Trooper Phillip Black (Black)
approached a car parked at a rest stop on Interstate 95. Black was accompanied by
Donald Irwin (Irwin), a visiting Canadian law enforcement officer. Black saw Walter
Norman Rhodes (Rhodes) asleep in the driver's seat, Jesse Joseph Tafero (Tafero) asleep
in the front passenger seat, and Sonia Jacobs (Jacobs) and her children asleep in the rear
seat. Spotting a gun in the car, Black removed it and requested that Rhodes provide
personal identification.
3
Black discovered that Rhodes was a convicted felon on parole and ordered Rhodes to
stand in front of the car. Black then ordered Tafero and Jacobs out of the car. When
Tafero did not quickly comply, Black pulled him out of the car. The two began scuffling.
Jacobs remained in the car.
4
Black grabbed Tafero and pushed him against the patrol car. Irwin then held Tafero as
Black radioed for backups. When Tafero struggled again, Black drew his service
revolver. Tafero and the trooper started struggling.
5
Rhodes testified that Tafero reached for the trooper's gun arm. One to three shots were
fired. Rhodes stated that he then turned and saw Jacobs holding a nine millimeter gun in
both hands. Tafero snatched the gun from Jacobs. Tafero then fired at the trooper four or
five times and then fired at Irwin twice. Tafero, testifying on behalf of Jacobs, claimed
that while he and Black were struggling, Rhodes shot Black and then Irwin.
6
The group fled in the trooper's car. Shortly thereafter they commandeered a Cadillac and
took its owner hostage. After crashing into a police roadblock, Jacobs, Rhodes and Tafero
were placed into custody.

7
On March 3, 1976, Jacobs, Tafero, and Rhodes were indicted for two counts of first
degree murder, theft of a firearm and a car, and kidnapping. Rhodes pled guilty and
received a life sentence in exchange for his cooperation. Tafero's and Jacobs' trials were
ordered severed. Jacobs was convicted on all counts.1 The judge imposed a death
sentence despite the jury's recommendation of a life sentence.
8
On direct appeal, the Supreme Court of Florida, sua sponte, ordered the trial judge to
divulge whether he imposed the death sentence after considering any information not
known to Jacobs. The trial judge revealed that he had considered a presentence
investigation report (PSI) unavailable to Jacobs. The Supreme Court ordered the lower
court to release the PSI. Upon review, Jacobs' counsel discovered that Rhodes, the state's
most important eyewitness, had undergone a confidential polygraph examination and that
his statements during this examination differed in several material respects from his trial
testimony.
9
The Florida Supreme Court temporarily relinquished its jurisdiction so that the trial court
could evaluate whether withholding the polygraph report violated Brady v. Maryland,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). The trial court found that the
prosecution did not improperly withhold the polygraph report because it was consistent
with Rhodes' trial testimony. This ruling was then consolidated with the rest of the
appeal. The Florida Supreme Court affirmed the conviction but reversed the death
sentences. Jacobs v. State, 396 So.2d 713 (Fla.1981). Jacobs was resentenced to two
concurrent life sentences on the murder counts to be served with the third concurrent life
sentence on the kidnapping count.
10
On November 25, 1985, Jacobs filed a petition for a writ of habeas corpus in federal
district court. Jacobs alleged: (1) the state suppressed Rhodes' statements to the polygraph
examiner in violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963); (2) the trial court improperly refused to instruct the jury fully on Jacobs' theory of
defense or on the limits of aiding and abetting; (3) the state violated Jacobs' Fifth
Amendment rights by introducing post-arrest statements; (4) the trial court violated her
right to due process by admitting unnecessary and graphically gory photographs. The
magistrate recommended that the petition be denied. While the report was under
consideration by the district court, Jacobs learned that Brenda Isham, her cellmate, had
perjured her testimony at Jacobs' trial. With this new development, the district court
granted Jacobs a stay of the proceedings so she could exhaust the issue in the state courts.
11
After exhausting the claim relating to Isham, Jacobs filed an amended petition for a writ
of habeas corpus in June of 1988. A magistrate judge held an evidentiary hearing on the
perjury issue but Isham refused to attend, citing a fear of retaliation. The magistrate judge
recommended that the amended petition be denied in light of Isham's failure to appear.
Habeas counsel moved to reopen the hearing after they were able to convince Isham to
return to Florida. On April 14, 1989, Isham attended a hearing but suffered a heart attack
during cross-examination. Her testimony was later completed through a videotaped
deposition.

12
The magistrate judge ruled that although Isham's trial testimony was perjured, the
prosecution did not knowingly use it and the testimony in any event was not central to the
state's case. The district court denied the amended petition for a writ of habeas corpus on
all grounds. This appeal followed.
13
Jacobs raises the following claims on appeal: (1) the state knew or should have known
that it used perjured testimony; (2) the state withheld impeachment evidence in violation
of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); (3) the trial
court violated her right to due process by refusing to instruct the jury that the mere
presence of a defendant at the scene of a crime is insufficient to justify conviction; (4) the
state denied her Fifth Amendment right to silence as recognized by Miranda v. Arizona,
384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966); (5) the trial court violated her right
to due process by admitting graphic photographs of the victims. We address these
contentions in turn below.
14
Jacobs argues that the state's use of Isham's perjured testimony violated her right to due
process of law.2 Having already established that Isham's testimony was false and was
used by the state, Jacobs must now prove that the prosecution knew or should have
known that the testimony was false, and that the perjured testimony was material. See
Williams v. Griswald, 743 F.2d 1533, 1542 (11th Cir.1984); see generally, Giglio v.
United States, 405 U.S. 150, 153-54, 92 S.Ct. 763, 765-66, 31 L.Ed.2d 104 (1972).
15
The district court found that "neither the prosecutors [n]or police officers told [Isham]
what to say or had any reason to disbelieve her story." The question of whether the state
knew or should have known about the perjury and whether the perjury was material
involves mixed questions of law and fact. We exercise de novo review over legal findings
and apply the clear error standard to all factual findings. United States v. Premises
Located at Route 13, 946 F.2d 749, 755 (11th Cir.1991); United States v. Wragge, 893
F.2d 1296, 1298 n. 4 (11th Cir.1990).
16
Jacobs argues that the prosecution should have known Isham's testimony was perjured
because (1) Isham had initially told state detectives that she knew only "jailhouse gossip"
about Jacobs, and (2) state investigators later failed to corroborate her story. If the
detectives indeed learned that Isham knew only gossip about Jacobs, then the prosecution
must be charged with the same knowledge. See Williams v. Griswald, 743 F.2d at 1542;
Schneider v. Estelle, 552 F.2d 593, 595 (5th Cir.1977). Jacobs relies exclusively on
Isham's deposition testimony in arguing that the detectives learned only jailhouse gossip.
Isham's testimony on this issue, however, is unreliable. The district court found that
Isham in her deposition was credible only in her "highly significant and dramatic"
recantation of her trial testimony. After an independent review of the record, we agree
with the district court that her testimony was otherwise rife with inconsistencies. Isham
could not remember whether it was she or the state investigators who initiated the
discussion in which she first mentioned Jacobs. Although Isham indeed testified at one
point that she told the investigators that she knew only "jailhouse gossip" about Jacobs,
Isham in the same deposition later claimed that she could not recall the substance of what

she told the detectives about Jacobs. The district court thus did not clearly err in finding
that Isham had not informed investigators that she knew only gossip. Moreover, the fact
that state detectives failed to corroborate her testimony after interviewing three other
cellmates of Jacobs rendered Isham's testimony only less credible, not incredible. We
therefore find no error in the lower court's holding that the prosecution neither knew nor
should have known that Isham would commit perjury during Jacobs' trial.3
17
Rhodes, the only eyewitness to testify that Jacobs had fired the first shot, submitted
himself to a polygraph examination prior to trial. According to the polygraph examiner's
report:
18
[Rhodes] saw Tafero struggling with Trooper Black, heard a loud report, and then saw
Tafero go to the back seat of the Camaro, take out a gun and fire four times at Black, and
two times at Irwin. [Rhodes] could not be sure whether or not Sonia [Jacobs] had fired at
all. He further stated that no discussion concerning the shooting ever took place from the
time they left the crime scene, until the time they were captured at the road block.
19
Jacobs argues that because Rhodes' statement to the polygraph examiner differed from
his trial testimony in several significant respects, the prosecution withheld impeachment
evidence in violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963).
20
The state court found that the polygraph examiner's report would not have been helpful to
Jacobs because the report was consistent with Rhodes' trial testimony. The district court
reviewed the record and affirmed. The district court in its review, however, incorrectly
accorded the state court's findings a presumption of correctness pursuant to 28 U.S.C.A. §
2254(d) (1977). See 28 U.S.C.A. § 2254(d) (state court's factual findings presumed
correct). The question of whether a prior statement is consistent with trial testimony is a
mixed question of law and fact and thus reviewable de novo. Davis v. Heyd, 479 F.2d
446, 451 (5th Cir.1973).
21
In Brady, the Court held that a prosecutor violates an accused's due process rights by
withholding material evidence favorable to the accused. To prove a Brady violation,
Jacobs must demonstrate that (1) the prosecution suppressed evidence, (2) the suppressed
evidence was favorable to her or exculpatory, and (3) the suppressed evidence was
material. Aldridge v. Dugger, 925 F.2d 1320, 1325 (11th Cir.1991). The first prong is
satisfied by the state's concession that it failed to provide a copy of the examiner's report
to the defense.
22
With regard to Brady 's second prong, Jacobs argues that the examiner's report was
critical to her defense in four respects. First, the report reveals that Rhodes was unsure
whether Jacobs had fired the gun. At trial, Rhodes testified that Jacobs definitely shot the
trooper and that she was the first to shoot. The state counters that this inconsistency is
insignificant, since the defense had access to another statement by Rhodes in which he
declared that although he was not positive that Jacobs fired the first shot, he believed that
she did. This statement, however, indicates that Rhodes had grounds for believing that

Jacobs shot Trooper Black. In contrast, Rhodes' polygraph statement reveals only that he
was simply uncertain over Jacobs' role in the shooting. At the very least, then, the
examiner's report possessed greater impeachment value. See United States v. Piccinonna,
885 F.2d 1529, 1536 (11th Cir.1989) (polygraph testimony may be admitted when used
to impeach or corroborate testimony of witness at trial).
23
Second, Rhodes told the jury that he witnessed Tafero taking a gun from Jacobs, whereas
in the report he described Tafero as merely retrieving the gun from the backseat of the
car. The state argues that the difference between the two stories is made insignificant by
the fact that Rhodes told Captain Haley that Tafero "either grabbed [Jacobs'] gun or
grabbed another one [in the backseat]." Although the defense did use the Haley statement
for impeachment purposes on cross-examination, the statement contained in the
polygraph report would have directly contradicted Rhodes' trial testimony.
24
Third, Rhodes testified at trial that he had asked Tafero "what happened at first" during
the shooting. Tafero, Rhodes claimed, answered that "Sonia took care of it." In the
examiner's report, however, Rhodes was described as stating in absolute terms that "no
discussion concerning the shooting ever took place."
25
Finally, Rhodes testified at trial that he heard a first shot from a nine millimeter gun,
followed immediately by a louder shot from the trooper's gun. Tafero, Rhodes testified,
then grabbed the gun from Jacobs. His trial testimony thus requires Jacobs to have fired
the first shot. On the other hand, the polygraph report, describing only one "loud report"
before Tafero retrieved the gun, indicates that the trooper fired the first shot and that
Tafero fired all of the remaining shots. The examiner's report is therefore clearly
favorable to Jacobs: Rhodes' prior statements to the polygraph examiner support Jacobs'
argument that she was a passive passenger in the vehicle, and not the instigator of the
killings.
26
Turning to Brady's third prong, we consider whether the report was material. See U.S. v.
Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976). Evidence is material for the
purposes of Brady "if there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would be different. A 'reasonable
probability' is a probability sufficient to undermine confidence in the outcome." United
States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375, 3383, 87 L.Ed.2d 481 (1985); Stano
v. Dugger, 883 F.2d 900, 905 (11th Cir.1989).
27
We find that Rhodes' polygraph testimony significantly clashes with his statements at
trial, and was more damning than other equivocal statements made by Rhodes and
available to the defense. Under Florida rules of evidence, the defense could have entered
this report both to impeach the witness and to establish the truth of the matter asserted.
See Fla.Stat.Ann. § 90.801(2) (West 1979). The examiner's report, if accepted as the
truth, impeaches Rhodes' inculpatory trial testimony on several issues which centrally
concern Jacobs' guilt or innocence. The examiner's report would therefore have provided
the defense with more than merely insignificant supplemental support for crossexamination purposes. See, e.g., United States v. Benz, 740 F.2d 903, 915-16 (11th

Cir.1984), cert. denied, 474 U.S. 817, 106 S.Ct. 62, 88 L.Ed.2d 51 (1985) (no Brady
violation where evidence would have provided additional support for cross examination
but same information substantially otherwise presented to jury). The report was likely to
have been particularly compelling to jurors because it was monitored by a polygraph. See
Carter v. Rafferty, 621 F.Supp. 533 (D.N.J.1985), aff'd in relevant part, 826 F.2d 1299
(3d Cir.1987), cert. denied, 484 U.S. 1011, 108 S.Ct. 711, 98 L.Ed.2d 661 (1988)
(because jurors believe that polygraph examinations are accurate and that witnesses
reveal the truth when undergoing the examination, prosecution committed material Brady
violation by withholding statement given during polygraph test that was inconsistent with
later statement at trial). But cf. United States v. Piccinonna, 885 F.2d at 1536 (polygraph
evidence should not be admitted unless trial court determines that probative value of
polygraph evidence outweighs its potential prejudice and time consumption involved in
presenting such evidence). Although Rhodes lacked strong credibility, his trial testimony
was the state's only significant evidence besides Jacobs' alleged statements to Ms. Isham,
to Trooper Trice, and to Lieutenant Farinato.4 Isham fabricated her statement, and as
discussed below, Jacobs' alleged statement to Trice was one of three statements obtained
in violation of Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
Moreover, the state presented inconclusive physical evidence. Tests conducted by the
state's ballistics expert showed only that it was possible for a gun to have been fired from
the inside of the car. The medical examiner was unable to draw conclusions about the
origin of the shots from his examination of the victims. All of the identifiable shell
casings and bullets matched the type of gun found on Tafero. Paraffin tests were taken.
Rhodes' test results were the only results consistent with having fired a gun.
28
We therefore find it reasonably probable that the disclosure of the examiner's report
would have altered the outcome of a trial untainted by the admission of Isham's perjured
testimony and of Jacobs' statements obtained in violation of Miranda v. Arizona, 384
U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). The state's suppression of the examiner's
report satisfies the three prongs of the Brady test and thus constitutes grounds for
reversal.C. Jury Instruction
29
Jacobs argues that she was entitled to a jury instruction stating that "a defendant's mere
presence at the scene of a crime and even knowledge of illegal activity is insufficient to
cause a conviction to result." The state trial court rejected this instruction even though it
is undisputed that the requested instruction was a correct statement of law and that her
defense depicted her as merely present at the site of the shootings. The court instead
intended to give a standard charge on principles of aiding and abetting, although the court
at first neglected to provide this instruction. After the jury had deliberated for eleven
hours over the issue of Jacobs' guilt, it submitted three questions regarding the degree of
participation necessary for conviction: (1) whether a person's degree of participation in a
crime determines that person's degree of guilt, (2) whether active or passive participation
renders each person equally responsible for the crime, and (3) whether a passive
participant should be considered an accomplice. The court responded by reading the
instruction it had earlier intended to provide:
30
As to Principals, I instruct you that a person may commit a crime by his own personal

act, or do the act or acts of another person. Any person who knowingly aids, abets,
counsels, hires or otherwise procures the commission of a crime, is equally guilty with
the one who actually performs the criminal act, whether or not he is or is not present at
the commission of the offense.
31
However, for one person to be guilty of a crime physically committed by another, it is
necessary that he have a conscious intent that the criminal act shall be done; and that
pursuant to that intent, he do some act or say some word which was intended to, and
which did incite, cause, encourage, assist or induce another person to actually commit the
crime.5
32
The court again refused to give the mere presence charge.
33
An error in instructing the jury cannot constitute a basis for habeas relief unless the error
"so infected the entire trial that the resulting conviction violates due process." Henderson
v. Kibbe, 431 U.S. 145, 154, 97 S.Ct. 1730, 1736, 52 L.Ed.2d 203 (1977); Futch v.
Dugger, 874 F.2d 1483, 1488 (11th Cir.1989). It is not sufficient that the instruction was
"undesirable, erroneous, or even 'universally condemned.' " Henderson v. Kibbe, 431
U.S. at 154, 97 S.Ct. at 1736 (quoting Cupp v. Naughten, 414 U.S. 141, 146, 94 S.Ct.
396, 400, 38 L.Ed.2d 368 (1973)).
34
Jacobs contends that the proffered instruction, while not erroneous, was incomplete
because the jury might have construed Jacobs' mere presence in the car as an "act." "An
omission, or an incomplete instruction, is less likely to be prejudicial than a misstatement
of the law." Id. at 155, 94 S.Ct. at 404. The effect of an incomplete instruction must be
evaluated in light of the remainder of the charge and the trial as a whole. Lamb v.
Jernigan, 683 F.2d 1332, 1339 (11th Cir.1982), cert. denied, 460 U.S. 1024, 103 S.Ct.
1276, 75 L.Ed.2d 496 (1983).
35
After the court had neglected to provide an aiding or abetting instruction, the jury
submitted three questions that revealed its confusion over the distinction between active
and passive participation in a crime. We find that the court timely issued a responsive
instruction that clarified that one who is not a principal is guilty only if she (1) has a
"conscious intent" that a crime be committed and (2) "act[s]" or speaks some word that
incites, causes, encourages, assists or induces another to commit a crime. Therefore, one
who fails to "act" or speak a word--in other words, one who is merely present at the site
of the crime--cannot be found guilty of the crime committed. Jacobs provides no reason
for this Court to believe that the jurors made the counterintuitive construction that her
mere presence could constitute a qualifying "act." Indeed, the counterintuitive becomes
almost incredible in light of the fact that such a construction would have rendered entirely
pointless the central effort of the defense: to portray Jacobs as "merely present" at the
time of the shooting. The trial court's failure to adopt the suggested instruction thus did
not violate Jacobs' due process rights.
36
Jacobs argues that the trial court's admission of five statements attributed to her violated
her rights under Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694

(1966). Miranda provides that law enforcement officials in custodial interrogations must
inform a suspect that she has the right to remain silent, that anything she says may be
used against her in court, that she has a right to an attorney, and that the state will provide
her with an attorney if she cannot afford to pay for one. Id. at 473-74, 86 S.Ct. at 162728.
37
Following the car crash at the roadblock, Jacobs made several statements to the police.
She allegedly made the first statement immediately following the crash. Without
informing Jacobs of her Miranda rights, Trooper Trice asked her, "Do you like shooting
troopers?" Jacobs purportedly answered, "We had to."6 Jacobs argues that this statement
should have been excluded because she was in custody and had not been informed of her
right to remain silent.
38
Only persons in custody must receive Miranda warnings before questioning. Roberts v.
United States, 445 U.S. 552, 560, 100 S.Ct. 1358, 1364, 63 L.Ed.2d 622 (1980); United
States v. Torkington, 874 F.2d 1441, 1445 (11th Cir.1989). "[I]n order for a court to
conclude that a suspect is in custody, it must be evident that, under the totality of the
circumstances, a reasonable man in the suspect's position would feel a restraint on his
freedom of movement fairly characterized [so that] he would not feel free to leave."
United States v. Phillips, 812 F.2d 1355, 1360 (11th Cir.1987); see California v. Beheler,
463 U.S. 1121, 1125, 103 S.Ct. 3517, 3520, 77 L.Ed.2d 1275 (1983). The state court's
finding that Jacobs was not in custody when the statement was made is one of mixed law
and fact. United States v. Torkington, 874 F.2d at 1445. Although we review strict factual
findings under a clearly erroneous standard, we review the application of law to these
facts de novo. Id.
39
Jacobs made the statement after emerging from a car that had attempted to run a police
roadblock and that had been fired upon by law enforcement officials. All of the officers
present had weapons drawn. Trooper Trice, armed with a twelve gauge shotgun, testified
that he "grabbed her" and had placed her "in custody." We find that a reasonable person
in Jacobs' position clearly would not have felt free to leave. Because she had not been
informed of her Miranda rights before answering Trooper Trice, the trial court should
have excluded this statement.7
40
Jacobs also claims that four additional statements should have been suppressed because
they were improperly elicited by the police after she had invoked her right to remain
silent. We must first inquire whether she had in fact invoked her right to silence.
41
"If the individual indicates in any manner, at any time prior to or during questioning, that
he wishes to remain silent, the interrogation must cease." Lightbourne v. Dugger, 829
F.2d 1012, 1018 (11th Cir.1987) (emphasis in original) (quoting Miranda, 384 U.S. at
473-74, 86 S.Ct. at 1627-28), cert. denied, 488 U.S. 934, 109 S.Ct. 329, 102 L.Ed.2d 346
(1988). Law enforcement officials therefore must cease an interrogation if the suspect
provides merely an "equivocal" or "ambiguous" indication of his desire to remain silent.
Delap v. Dugger, 890 F.2d 285, 290 (11th Cir.1989), cert. denied, --- U.S. ----, 110 S.Ct.
2628, 110 L.Ed.2d 648 (1990) ("equivocal indication" suffices); Lightbourne, 829 F.2d at

1018 ("ambiguous" invocation bars further questioning about investigation). The suspect
must only in some manner "evidence[ ] a refusal to talk further." Moore v. Dugger, 856
F.2d 129, 134 (11th Cir.1988).
42
After the initial exchange between Trooper Trice and Jacobs, Trice read Jacobs her
Miranda rights. Jacobs said nothing else. She was placed in a patrol car. When Detective
Gary Hill then repeatedly asked Jacobs her name, she refused to respond, telling him that
"it didn't matter," and that "it didn't make any difference." Hill then recited her rights
from a card and asked her to sign the card. Jacobs simply returned the card unsigned. Hill
next asked her to write just her first name on the card. She again said nothing, and
refused to comply. Hill still again asked her to sign the card. Jacobs finally wrote "I
understand" on the card. Later at the police station, she repeatedly refused to respond
when Hill again persisted in attempting, as Hill described it, "to get her name out of her."
At trial, Hill concluded, "[s]he didn't want to tell me." Hill characterized his efforts
throughout this period as an attempt "to find out what her status was in [the shootings]."8
Although Jacobs had not expressly invoked her right to remain silent, by repeatedly
refusing to speak at all to Hill, even to the point of not giving her name, Jacobs provided
at least an equivocal or ambiguous indication that she wished to remain silent. Compare
Martin v. Wainwright, 770 F.2d 918 (11th Cir.1985), modified on other grounds, 781
F.2d 185 (11th Cir.), cert. denied, 481 U.S. 1033, 107 S.Ct. 1965, 95 L.Ed.2d 536 (1986)
("Can't we wait until tomorrow" constitutes equivocal indication of right to cut off
questioning) with Delap v. Dugger, 890 F.2d at 292-93 (questions regarding how long it
would be before suspect could return home not an indication of "wish[ ] to terminate or
delay questioning").
43
Once a suspect demonstrates her desire to terminate questioning, law enforcement
officials may not take statements from the suspect unless they "scrupulously honor[ ]" the
suspect's right to remain silent. Miranda, 384 U.S. at 479, 86 S.Ct. at 1630; Michigan v.
Mosley, 423 U.S. 96, 103-04, 96 S.Ct. 321, 326-27, 46 L.Ed.2d 313 (1975). In Mosley,
the Supreme Court ruled that the police had scrupulously honored the suspect's right to
cut off questioning. The Court found three factors particularly persuasive: (1) the police
immediately ceased their interrogation once the suspect invoked his right to end
questioning; (2) the police resumed questioning only after the passage of a "significant
amount of time" and after administering fresh Miranda warnings; (3) the police in their
second round of questioning focused on a different crime. Id. at 106, 96 S.Ct. at 327.
Although determining whether the police have "scrupulously honored" the suspect's right
requires a case-by-case approach, Jackson v. Dugger, 837 F.2d 1469, 1472 (11th
Cir.1988), cert. denied, 486 U.S. 1026, 108 S.Ct. 2005, 100 L.Ed.2d 236 (1988), this
prophylactic standard minimally requires that for a "significant period of time" after a
suspect has exercised her right to remain silent, the police must refrain from questioning
her unless "the suspect both initiates further conversation and waives the previously
asserted right to silence." Delap v. Dugger, 890 F.2d at 290; Christopher v. State, 824
F.2d at 836, 841-42. The police must equally honor equivocal and clear invocations.
Delap, 890 F.2d at 290.
44
Despite the fact that Jacobs quickly established that she desired to remain silent, Hill

continued to question her about her identity until she finally stated that she was Sandy
Jenkins and that she had joined the men as a hitchhiker. Hill clearly ignored Jacobs' right
to cut off questioning. Although Hill may have been unsure whether Jacobs was
indicating that she desired to remain silent, he was entitled only to clarify whether she
wished to remain silent. Owen v. State of Alabama, 849 F.2d 536, 539 (11th Cir.1988).
Instead, Hill improperly persisted in probing her identity until he elicited this statement.
45
Within twenty minutes of this round of questioning, Hill moved Jacobs to another office
in the police station for additional questioning. Jacobs was again advised of her Miranda
rights. She executed a waiver form and made another exculpatory statement, differing
from the first but equally untrue. Because an insignificant amount of time had passed
since Jacobs had invoked her right to remain silent, the police could take a statement only
if she both had waived her right and had initiated further conversation. See Delap, 890
F.2d at 290. Although Jacobs clearly waived her right, her exculpatory statement was not
"the product of a conversation initiated by the suspect." Christopher, 824 F.2d at 844. The
trial court thus should have also suppressed this statement.
46
Before another hour had passed, Jacobs asked Sergeant Paul Weber where her children
were. Weber told her that they were in the safe custody of one of the secretaries. Jacobs
next inquired of Weber why she was at the police station. Weber responded that she was
being detained as a suspect in a shooting. Jacobs then pressed Weber for more
information about her status. At this point, Weber asked Jacobs how she felt about the
shootings, if she recognized the name of one of the other suspects, and then if she had
ever fired a gun. Jacobs disclosed that she owned and had fired two handguns.
47
The state stresses that Jacobs' exchange with Weber occurred over two hours after Jacobs
initially invoked her right to remain silent. The state contends that because the passage of
over two hours constitutes a "significant period" of time, the police were free to resume
interrogation under Delap, 890 F.2d at 290, and Christopher, 824 F.2d at 844.
48
Law enforcement officials have been found to have scrupulously honored a suspect's
right to terminate questioning in cases in which as little as one to two hours separated a
suspect's invocation of her rights and one subsequent interrogation. See United States v.
Nash, 910 F.2d 749, 752 (11th Cir.1990) ("over one hour"); Mosley, 423 U.S. at 104, 96
S.Ct. at 327 ("interval of more than two hours"). In these cases, however, the police had
carefully observed other procedural safeguards of Miranda. In Nash, officials "ceased
questioning" the suspect and "left him alone" after he first indicated that he did not want
to make a statement. Nash, 910 F.2d at 752. The second period of questioning came only
at the suspect's request. Id. In Mosley, the police likewise immediately ceased their
interrogation at the suspect's request, and over two hours later questioned him about an
unrelated crime.
49
Courts that have found more than two rounds of questioning acceptable have also found
much longer periods of time between the invocation and the subsequent interrogations as
well as similar careful attention to Miranda safeguards. See, e.g., United States v. CorralMartinez, 592 F.2d 263, 267 (5th Cir.1979) (invocation and second interrogation

separated by four and one-half hours, with a third round of questioning at invitation of
one suspect; officers treated suspects courteously and immediately ceased interrogation
after suspects' invocation of right to silence); United States v. Udey, 748 F.2d 1231,
1241-42 (8th Cir.1984) (three periods of questioning followed invocation at approximate
intervals of six hours, three days, and two days; police immediately ceased interrogation
upon each invocation of right to silence and provided fresh Miranda warnings prior to
signing of waiver), cert. denied, 472 U.S. 1017, 105 S.Ct. 3477, 87 L.Ed.2d 613 (1985);
cf. Jackson v. Dugger, 837 F.2d at 1472 (police administered Miranda warnings three
times over six hours, but invocation preceded their second attempt to interrogate by six
hours; police immediately ceased questioning upon suspect's invocation of right to
remain silent).
50
Determination of the "significant period" following an invocation of the right to remain
silent, as an inquiry merely corollary to that of determining scrupulous observance, thus
involves careful scrutiny of the totality of the circumstances. See Jackson v. Dugger, 837
F.2d at 1432; United States v. Hernandez, 574 F.2d 1362, 1369 (5th Cir.1978). We would
eviscerate Miranda were we to hinge our evaluation of scrupulous observance on only the
passage of a discrete amount of time from the suspect's invocation of her right to remain
silent until a given round of subsequent questioning. Under the rule urged by the state, we
would find scrupulous observance whether or not the police persisted in questioning the
suspect during the hours between a suspect's invocation and a later interrogation session.
We decline to adopt an analysis that would "frustrate the purposes of Miranda by
allowing repeated rounds of questioning to undermine the will of the person being
questioned." Mosley, 423 U.S. at 102, 96 S.Ct. at 325; see United States v. Hernandez,
574 F.2d at 1369.
51
In the instant case, Detective Hill re-initiated questioning six times before Sergeant
Weber began questioning Jacobs. Hill continued his interrogation long beyond the point
at which Jacobs had effectively invoked her right to cut off questioning. We find that the
nature and frequency of the interrogation of Jacobs up to this point renders insignificant
the passage of little more than two hours between Jacobs' invocation and Weber's
questioning.
52
Because Weber's questioning occurred during the "significant period," this questioning
triggers the prophylactic rule requiring suppression of elicited statements unless the
suspect both "initiated" the round of questioning and voluntarily waived her right to
silence. Delap, 890 F.2d at 290; Christopher, 824 F.2d at 844. A suspect "initiates"
questioning if she " 'evince[s] a willingness and a desire for a generalized discussion
about the investigation.' " Henderson v. Dugger, 925 F.2d 1309, 1312 (11th Cir.1991)
(quoting Oregon v. Bradshaw, 462 U.S. 1039, 1045-46, 103 S.Ct. 2830, 2835, 77 L.Ed.2d
405 (1983)). Jacobs' first question to Weber, "Where are my children?", was not an
expression of interest in the investigation. At most Jacobs wished to discover the status of
her two children who had been removed from her after she had been placed into custody.
Immediately following Weber's response, however, Jacobs clearly evinced a willingness
and desire to discuss the investigation by asking why she was being detained at the police
station. See, e.g., Henderson v. Dugger, 925 F.2d at 1312-13 (suspect initiated

questioning by asking "what was going to happen next?"); United States v. Valdez, 880
F.2d 1230, 1232, 1234 (11th Cir.1989) (suspect initiated dialogue by inquiring "Where
are we going?" shortly after being placed into custody). Because Weber had asked Jacobs
no questions prior to this point, we find that Jacobs "initiated" the ensuing dialogue.
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Jacobs' subsequent statement to Weber is still inadmissible unless she also waived her
previously asserted right to silence. Delap, 890 F.2d at 290; Christopher, 824 F.2d at 844.
A suspect may waive her Miranda rights either expressly or impliedly. See United States
v. Gonzalez, 833 F.2d 1464, 1466 (11th Cir.1987). Prior to making her incriminating
statements to Weber, Jacobs accosted Weber and asked her three successive questions.
We find that her latter two questions impliedly indicated that she wished to relinquish her
right to remain silent in favor of an extended dialogue about her case.
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A waiver is valid, however, only if it is made voluntarily, knowingly and intelligently.
Miranda, 384 U.S. at 444, 86 S.Ct. at 1612. We must consider the "totality of the
circumstances" in making this determination. Moran v. Burbine, 475 U.S. 412, 421, 106
S.Ct. 1135, 1141, 89 L.Ed.2d 410 (1986); Dunkins v. Thigpen, 854 F.2d 394, 398 (11th
Cir.1988), cert. denied, 489 U.S. 1059, 109 S.Ct. 1329, 103 L.Ed.2d 597 (1989). A
determination of voluntariness turns on whether the waiver "was the product of a free and
deliberate choice rather than intimidation, coercion or deception." Dunkins, 854 F.2d at
398 (quoting Moran, 475 U.S. at 421, 106 S.Ct. at 1141). Though we may consider her
initiation of the dialogue as a factor in our determination of voluntariness, we may not
conflate the initiation and waiver inquiries. See Oregon v. Bradshaw, 462 U.S. at 104546, 103 S.Ct. at 2835.
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Undoubtedly, repeated interrogations during the two hours preceding this dialogue
progressively undermined Jacobs' ability to maintain her silence. See Mosley, 423 U.S. at
102, 96 S.Ct. at 326. We therefore discount the fact that during the prior, police-initiated
interrogation she made both an oral and a written waiver of her Miranda rights. Yet
nearly an hour had passed uninterrupted since her last round of questioning. Moreover,
the Weber dialogue was not a product of police deception or coercion. See Dunkins, 854
F.2d at 399. To the contrary, Jacobs approached Weber. Her second question, "initiating"
the dialogue for Miranda purposes, clearly signaled that she wished to discuss her case.
When she followed with another question concerning the investigation, she indicated her
willingness to pursue an extended dialogue on the subject. We hold therefore that Jacobs
made a voluntary waiver.
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For a waiver to be made knowingly and intelligently, it must be made "with a full
awareness of both the nature of the right being abandoned and the consequences of the
decision to abandon it." Dunkins, 854 F.2d at 398 (quoting Moran, 475 U.S. at 421, 106
S.Ct. at 1141). In the two hours preceding the Weber dialogue, the police had provided
Jacobs with Miranda warnings at least three times. Less than an hour before her
conversation with Weber, the police had recited the Miranda rights sentence by sentence,
asking Jacobs after each sentence if she understood her rights. Jacobs stated each time
that she understood, and then signed a printed waiver form. Jacobs was a mature adult of
at least average intelligence. Although it would have been preferable for Weber to have

renewed the Miranda warnings prior to asking questions about the shootings, we do not
find this factor decisive. See Moore v. Dugger, 856 F.2d at 133-34 (renewal of Miranda
warnings not critical to admissibility of confession). We find that the "totality of the
circumstances" indicates that Jacobs voluntarily, intelligently and knowingly waived her
right to silence. Because Jacobs also "initiated" the dialogue in which she made her
inculpatory statement, the trial court properly allowed the admission of this statement.
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Jacobs made her final contested statement that same afternoon, approximately seven
hours after she had invoked her right to remain silent. Jacobs allegedly told Lieutenant
Farinato (Farinato) that she wanted to talk to him in private. Farinato arranged to
transport Jacobs in his car. After being advised of her rights by Farinato, Jacobs explicitly
waived her right to remain silent. Jacobs purportedly told him that she fired the first shot
from the car. She stated that someone then said "give me a gun, give me a gun." Jacobs
threw the gun to Tafero, who proceeded to shoot "the trooper and ... the Canadian."
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The trial court properly admitted this last statement. Although this final exchange
followed unacceptable police conduct, Jacobs had enjoyed a significant, uninterrupted
period of time since her prior interrogation. Jacobs spontaneously offered to speak about
the investigation. Farinato then offered her another opportunity to invoke her right to
silence by administering fresh Miranda warnings. She waived her right to remain silent
and then immediately gave an unsolicited description of the murders. See Delap v.
Dugger, 890 F.2d at 290.
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We find, however, that the trial court's improper admission of three of the five statements
constitutes reversible error. See Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17
L.Ed.2d 705 (1967). The majority of the state's most probative evidence was erroneously
admitted. Three of Jacobs' five statements violated Miranda,9 and Isham's damaging
testimony was perjured. The state violated Brady v. Maryland by presenting its most
important eyewitness without disclosing a prior statement that both contradicted the
eyewitness' trial testimony and supported Jacobs' defense theory.
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Jacobs contends that she was denied due process by the admission into evidence of
sixteen graphic photographs of the bodies of the victims during autopsy and at the scene
of the shooting. This argument is without merit.
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We review state court evidentiary rulings on a petition for habeas corpus to determine
only " 'whether the error, if any, was of such magnitude as to deny petitioner his right to a
fair trial.' " Futch v. Dugger, 874 F.2d at 1487 (quoting Osborne v. Wainwright, 720 F.2d
1237, 1238 (11th Cir.1983)). Erroneously admitted evidence deprives a defendant of
fundamental fairness only if it was a " 'crucial, critical, highly significant factor' in the
[defendant's] conviction." Williams v. Kemp, 846 F.2d 1276, 1281 (11th Cir.1988), cert.
denied, 494 U.S. 1090, 110 S.Ct. 1836, 108 L.Ed.2d 965 (1990) (quoting Jameson v.
Wainwright, 719 F.2d 1125, 1126-27 (11th Cir.1983), cert. denied, 466 U.S. 975, 104
S.Ct. 2355, 80 L.Ed.2d 827 (1984)). The introduction of graphic photographic evidence
rarely renders a proceeding fundamentally unfair. Futch v. Dugger, 874 F.2d at 1487; see
also, e.g., id. (photograph of victim, nude, showing wounds made by gunshot); Evans v.

Thigpen, 809 F.2d 239, 242 (5th Cir.1987), cert. denied, 483 U.S. 1033, 107 S.Ct. 3278,
97 L.Ed.2d 782 (1987) (nine color slides of homicide victim) (cited with approval in
Futch v. Dugger, 874 F.2d at 1487). The photographs were used by the medical examiner
to support his testimony regarding the origin of the gunshots. The medical examiner's
testimony was largely inconclusive. Because the photographs served a minor role in the
state's case, their admission if erroneous did not deprive Jacobs of her right to a fair trial.
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For the foregoing reasons, we AFFIRM in part, REVERSE in part, and REMAND the
case to the district court with instructions to grant the petition for a writ of habeas corpus
conditioned on the state's affording Jacobs a new trial.
1
Tafero was tried, convicted and, following the exhaustion of his appeals, he was executed
2
Jacobs cites other portions of Isham's deposition to argue that the prosecution
impermissibly encouraged Isham to perjure her testimony. See United States v. Wilson,
904 F.2d 656, 659 (11th Cir.1990), cert. denied, --- U.S. ----, 112 S.Ct. 250, 116 L.Ed.2d
205 (1991) (prosecutor may not encourage witness to perjure testimony). Isham testified
that the detectives warned that she might suffer an increased jail sentence if she failed to
testify. She stated that the detectives also told her that it would be in her best interests not
to make an enemy of the politically ambitious prosecutor. Finally, Isham claims that the
prosecutor coached her on how to answer questions during her pre-trial deposition,
although she conceded that he did not attempt to alter or shape her testimony. We find
that Isham's claims show only that the prosecution strongly pressured Isham to testify,
not that the prosecution desired or encouraged her to perjure her testimony
3
Having found that the prosecution neither knew nor should have known of the perjury,
we need not inquire whether the perjury was material. Jacobs nonetheless urges this
Court to find that even unknowing use of perjured testimony constitutes a violation of
due process. See Sanders v. Sullivan, 863 F.2d 218 (2d Cir.1988). We have previously
ruled that only knowing use of perjured testimony constitutes a due process violation. See
Smith v. Wainwright, 741 F.2d 1248, 1257 (11th Cir.1984), cert. denied, 470 U.S. 1087,
105 S.Ct. 1853, 85 L.Ed.2d 150 (1985). Assuming arguendo that we were inclined to
agree with the Sanders court, we are not free to disregard prior decisions of this Circuit.
See United States v. Machado, 804 F.2d 1537, 1543 (11th Cir.1986)
4
The state also presented two additional eyewitnesses. Both were truck drivers who
observed the events from a considerable distance. Neither of these witnesses could
discern who fired any of the shots, though one concluded that the shots came from the
back seat of the car
5
Florida state courts may recall juries to provide additional instructions. See Fla.Crim.Rule
3.420 (West 1989)
6
Another trooper standing nearby claimed Jacobs did not respond to the question; Jacobs
denied making the statement. Trooper Trice neglected to include this purported statement
in a report prepared immediately after the incident

7
The state argues that the statement should nonetheless be admissible because Jacobs
volunteered the statement without any instigation. The state contends that Trooper Trice's
question--"Do you like shooting troopers?"--was purely rhetorical and thus noncoercive.
Assuming arguendo the question was rhetorical, if the accused is in custody, the police do
not read the accused her rights, and a question is asked and answered, then the statement
must be suppressed. Harryman v. Estelle, 616 F.2d 870, 873 (5th Cir.1980), cert. denied,
449 U.S. 860, 101 S.Ct. 161, 66 L.Ed.2d 76 (1980)
8
We find that Hill's persistent questioning constitutes "interrogation" and not a "routine
inquiry" permissible even after a suspect has requested that questioning cease. See
Christopher v. State, 824 F.2d 836, 845 (11th Cir.1987) (example of routine inquiry is
whether suspect would like drink of water), cert. denied, 484 U.S. 1077, 108 S.Ct. 1057,
98 L.Ed.2d 1019 (1988). The police subject a person to the functional equivalent of
interrogation when they engage in conduct that they "should know [is] reasonably likely
to elicit an incriminating response from the suspect." Rhode Island v. Innis, 446 U.S. 291,
301, 100 S.Ct. 1682, 1689, 64 L.Ed.2d 297 (1979); see Endress v. Dugger, 880 F.2d
1244, 1249 (11th Cir.1989), cert. denied, 495 U.S. 904, 110 S.Ct. 1923, 109 L.Ed.2d 287
(1990). Detective Hill's conceded purpose in questioning Jacobs was essentially to "
'open up a more generalized discussion relating directly or indirectly to the investigation.'
" Christopher, 824 F.2d at 845 (quoting Oregon v. Bradshaw, 462 U.S. 1039, 1045, 103
S.Ct. 2830, 2834, 77 L.Ed.2d 405 (1983)); see Rhode Island v. Innis, 446 U.S. at 301,
100 S.Ct. at 1689 (intent of police relevant to determining whether questioning
constitutes "interrogation"). Hill was aware that she had already been placed into custody.
He then repeatedly attempted to ascertain her name, first within a patrol car, and next at a
police station. We find that Hill should have known that the circumstances of his
questioning and particularly the persistent, unflagging nature of his inquiry were
inherently coercive and thus "reasonably likely" to produce an incriminating response.
See United States v. Poole, 794 F.2d 462, 467 (9th Cir.1986) (agent who was not
arresting officer and who asked questions about name and date of birth for investigatory
purposes conducted "interrogation") (cited with approval, Christopher, 824 F.2d at 845)
9
The admissible statement to Weber, revealing that Jacobs likely owned the handgun used
to commit the shootings, was relatively insignificant. Moreover, the credibility of the
statement to Farinato is not unassailable. Farinato insisted that Jacobs referred to Irwin as
"the Canadian," although there is no evidence in the record indicating how she could have
known he was Canadian at that point in time. When they arrived at the Detective
Division, Jacobs denied talking with Farinato, refused to say anything else, or sign a
statement
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'I had nothing . . . The world I left no longer existed'
By SYDNEY P. FREEDBERG
© St. Petersburg Times, published July 4, 1999
When Sonia "Sunny" Jacobs went to prison for murder in 1976, her son was 9. Her daughter, 10 months old,
was still nursing.
When she was freed in 1992, her son was married with a child of his own and her daughter was a 16-year-old
stranger.
"Getting back family is the hardest part," says Jacobs, now 51, who teaches yoga and lives in Los Angeles.
"They live with embarrassment for so long: You say you didn't (commit the murder), but everyone says you
did."
Fresh out of prison, Jacobs made her first non-collect telephone call in 16 years to son Eric, and then headed
to North Carolina to see him, his wife and their 4-year-old daughter.
"Grandma, were you lost?" the girl asked when they met.
"Yes," Jacobs replied. "I was."
The reunion with her daughter didn't go as smoothly. Jacobs found her at a high school in Maine, but Tina
kept her distance.
The wounds began to heal a few months later. Tina accepted her mother's invitation to attend an anti-deathpenalty rally in Pittsburgh. The crowd applauded Jacobs, then cheered non-stop when Tina was introduced.
Mother and daughter hugged. Eventually, they began living together, got their first drivers' licenses and
climbed mountains.
By then, Jacobs and her children had grown accustomed to overcoming obstacles.
In 1976, they were all in the back seat of a green Camaro when Jacobs was arrested with her boyfriend, an excon named Jesse Tafero, and his prison pal, Walter Rhodes. They were charged with murdering Florida
Highway Patrol Trooper Phillip Black and a visiting Canadian policeman named Donald Irwin a few minutes
earlier at an Interstate 95 rest stop.
Rhodes was the only one who tested positive for gunpowder residue. But after he agreed to testify against
Jacobs and Tafero, he got a life sentence. They were sentenced to die.
Jacobs spent the next five years in solitary confinement, her vocal cords becoming atrophied because of nonuse and denied even her photos of Eric, a son by her first marriage, and Tina, her baby by Tafero. She
meditated and practiced yoga. "I figured if people could survive the concentration camps, then surely I could
survive this," she says.

In 1981, the Florida Supreme Court commuted Jacobs' sentence to life in prison after her lawyers uncovered a
polygraph test suggesting that Rhodes, the prosecution's chief witness, might have lied. The next year, Rhodes
recanted, saying he -- not Jacobs or Tafero -- pulled the trigger. (He later changed his story again and again.)
The case grew even more wobbly when a jailhouse snitch said she, too, had lied against Jacobs at trial.
Tafero was not so lucky. He remained on death row while his appeals slipped away. In May 1990, he was
executed.
By then, a childhood friend of Jacobs, filmmaker Micki Dickoff, had become interested in her case. Using
court transcripts, affidavits and old newspaper stories, Dickoff found discrepancies in testimony and put
together a color-coded brief for the 11th U.S. Circuit Court of Appeals. It was enough to overturn Jacobs'
conviction.
Rather than risk an acquittal at retrial, the Broward State Attorney's Office offered a plea to second-degree
murder in which Jacobs, then 45, did not have to admit guilt. On Oct. 9, 1992, she was released.
She remembers seeing the sun and the moon as she left the Broward County Courthouse.
"I felt like an alien at first," Jacobs says, adding that in prison at least she had stature. "Outside, I had nothing:
no money, no place to go. The world I left no longer existed."
For a time, Jacobs had flashbacks and a recurring dream: "I'm madly dashing up and down the corridors trying
to find my cell. I couldn't and I was gonna get in trouble. . . . So I ran to the lobby -- it looked like a hotel
lobby -- and I asked the desk to call and say I was really here, but I just couldn't find my cell."
The nightmares have ended. The bad feelings come and go. Whenever things get too bad, Jacobs takes long
walks along the beach, runs her fingers through the sand and listens to the ocean. "I let the sea take me away,"
she says.
She lives with her daughter and the mutt she laughingly calls her "grand-dog-ter," and runs a growing yoga
business in Los Angeles. She dabbles in filmmaking with Dickoff and in her spare time writes a memoir of
death row and life after. She also keeps in touch with old prison friends -- "a little group from the lost planet."
"We're all a little reclusive," Jacobs says of death row survivors. "We all struggle a little to find a life and fit
in."
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SONIA JACOBS
Exonerated while co-defendant, convicted on similar evidence, went to the electric chair

Sonia Jacobs at NU Law (Photo: Loren Santow)

Sonia “Sunny” Jacobs and Jesse Joseph Tafero, the father of the younger of her two children, were tried
separately, convicted, and sentenced to death by the same judge for the 1976 murders of two law
enforcement officers at a rest stop off of Interstate 95 in Broward County, Florida.
Jacobs, Tafero, their 10-month-old daughter, Jacobs' 6-year-old son, and Walter Norman Rhodes, a friend of
Tafero's, were sleeping in a car that was approached by Phillip Black, a Florida Highway Patrol trooper on
routine patrol. With Black was a friend, Donald Irwin, a vacationing Canadian constable.
The murder and kidnaping

After Black learned via radio that Rhodes had a criminal record, gunfire broke out. Black and Irwin were slain,
and the group sped off in the Black's patrol car, driven by Rhodes. At a nearby apartment complex, Rhodes
commandeered a car and kidnapped the man in it, Leonard Levinson. They were captured a little later when
Rhodes lost control of the car in an attempt to evade a police roadblock.
Jacobs and Tafero maintained from the beginning that Rhodes had shot the officers, and that they had no
choice but to go along with him after the shooting. Although there were two eyewitnesses to events
surrounding the murders, neither contradicted Jacobs' and Tafero's version of what happened. Nor was their
version contradicted by physical evidence. Both Tafero and Rhodes had gunpowder residue on their hands, a
fact that was consistent with Tafero's claim that Rhodes handed him the gun after shooting the officers. There
was no gunpowder residue on Jacobs' hands.
The convictions and sentencing

The convictions of Jacobs and Tafero rested primarily on the testimony of Rhodes, who was allowed to plead
guilty to a reduced charge of second-degree murder and sentenced to life in prison. In Jacobs' case, the

prosecution also presented the testimony of a jailhouse informant, Brenda Isham, who claimed Jacobs had
confessed.
The trials were surrounded by massive publicity, which was overwhelmingly prejudicial. All prospective jurors
acknowledged knowing about the case, and neither jury was sequestered. The jury in the Jacobs case
recommended a life sentence, but Judge M. Daniel Futch, Jr. imposed death, as he had done earlier in the
Tafero case. Futch, known as “Maximum Dan,” was a former Florida Highway Patrol trooper who kept a
miniature replica of an electric chair on his desk.
The appeals

In 1978, the Florida Supreme Court temporarily relinquished jurisdiction of Jacobs' case, directing Futch to
hold a hearing on whether the Broward County State Attorney had improperly withheld exculpatory evidence
during pretrial discovery, including reports stating that Rhodes had told a prison guard that he alone shot the
officers and that he had given answers during a polygraph test that were inconsistent with his trial testimony.
Jacobs v. State, 357 So. 2d (1978).
Futch found no merit in Jacobs' claims, saying that Rhodes' purported statement to the prison guard had been
equivocal and that it was impossible to establish precisely what Rhodes had said during the polygraph
examination because there was no verbatim transcript of the questions and answers. The results of the
polygraph itself, which Rhodes failed, had been properly withheld because, as a matter of law, polygraph
results were not discoverable.
Jacobs' death sentence vacated

In 1981, the Florida Supreme Court agreed that the discovery issues did not warrant a new trial, affirming
Jacobs' conviction. However, the court commuted her sentence to life in prison, holding that Futch had lacked
sufficient basis to override the jury's recommendation of a life sentence. Jacobs v. State, 396 So. 2d 713
(1981).
Tafero was not so lucky. He remained on death row, despite growing doubts about the credibility of
prosecution's star witness. Both Tafero and Jacobs then sought federal writs of habeas corpus. His was
denied, Tafero v. Wainwright, 796 F.2d 1314 (1986), but Jacobs won a hearing before a federal magistrate.
During that proceeding, Brenda Isham, the jailhouse informant who had helped send Jacobs to death row a
decade earlier, admitted that she had committed perjury at the trial and that Jacobs, in fact, had not
confessed. Isham said that, before she agreed to testify, detectives had warned her that she might “make an
enemy” of the Broward County State Attorney if she refused to testify against Jacobs.
Tafero's macabre execution

Jacobs' petition for a writ of habeas corpus was still pending when, on May 4, 1990, Tafero was put to death in
the Florida electric chair. Officials interrupted the execution three times because flames and smoke shot out of
his head. During the first interruption, he continued to move and breathe.
Shortly before the execution, filmmaker Micki Dickoff had initiated correspondence with Jacobs. The two had
been childhood friends, growing up in Indiana. Dickoff soon became persuaded of Jacobs innocence and
obtained affidavits used to supplement the pending habeas corpus petition, which the U.S. Circuit Court of
Appeals for the Eleventh Circuit granted in February 1992. Jacobs v. Singletary, 952 F.2d 1282 (1992).
The following October, the Broward County State Attorney offered to release Jacobs if she would enter a plea
in which she did not admit guilt. Otherwise she faced a re-trial and possibly another death sentence. She took
the plea deal and was released.
Dickoff made a documentary on the case entitled “ In the Blink of an Eye,” which aired as an ABC movie of the
week in 1996.
Tafero's botched execution, and several similarly macabre ones, prompted Florida finally to abandon its
electric chair in favor of death by lethal injection in 2000. Although the prosecution continued to maintain that
Tafero was guilty, the evidence strongly suggested otherwise.
Case data:

Jurisdiction: Broward County, Florida
Date of crime: February 20, 1976
Date of arrest: February 20, 1976
Charge: First-degree murder of two police officers and kidnaping
Sentence: Death for the murders, life for the kidnaping
Release date: October 9, 1992
Months wrongfully incarcerated: 200
Date of birth: 1947
Age at time of arrest: 28
Defendant race: Caucasian
Race of victim(s): Caucasian
Defendant prior felony record: None
Known factors leading to wrongful conviction: Testimony of man who ultimately confessed to the murder
Did an appellate court ever affirm conviction? Yes
Exonerated by: Confession of actual killer, recantation of jailhouse snitch, intervention of filmmaker
Compensation for wrongful imprisonment: None
The foregoing summary was prepared by Rob Warden, executive director of the Center on Wrongful
Convictions. Permission is granted to reprint, quote, or post on other web sites with appropriate attribution.
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Jesse J. Tafero

(Florida) Case Chart  

Case Summary

Name/DOC #
Address
Date of birth
Race
Date of crime
Age at time of crime
Date sentenced

020285
Florida State Prison
October 12, 1945
White
February 20, 1976
29
May 20, 1976

Victims
Race of victims
Relationship to
defendant
Summary of facts as
alleged by state
County where tried
Trial Judge

Highway Patrolman Phillip Black & Canadian Constable Donald Irwin
White
No relationship
See attached summary
Broward County Florida
Judge Daniel Futch
Futch’s nickname was "Maximum Dan" – he displayed a miniature electric chair
on his desk

Trial attorney

Futch was a former highway patrolman.
Robert McCain

Prosecutors

After Tafero’s trial, McCain was disbarred. He was convicted of obstruction of
justice for bribing a witness in another case and for narcotics conspiracy.
Michael Satz
· Satz was an assistant DA at the time of the trial
· A day after securing death penalty convictions against
Tafero and his co-defendant Sonia Jacobs, Satz
announced he was running for DA. Elected largely on this
high profile case.
· Satz easily won the election and has been State’s
Attorney in Broward County since 1976.
· In November 2000, for the first time in Satz’s career,
someone is running against him.

Trial by
Race of jurors
Convicted of

Jury
White
First Degree Murder/Felony Murder
· Theory was that they killed the police so they could steal
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the trooper’s gun and trooper’s car for getaway.
· It is unclear whether Tafero was convicted on felony
murder theory or because jury believed he was the
triggerman.
Confession
Accomplice
testimony

Eyewitness
testimony

Forensic testimony

No
Yes.
The co-defendant, Walter Norman Rhodes, took a plea bargain for 2nd Degree
Murder in exchange for his testimony against Jesse Tafero and Sonia Jacobs.
Two truck drivers watched the drama unfold from a distance of 150 to 200 feet
away. ( Pierce Hyman and Robert McKenzie.) Neither truck driver could say who
the shooter was, but both said in their first statements to the police that Tafero
was pinned over the hood of the car during all the shots. Hyman’s story
changed slightly only after several discussions with the police. He then said
Tafero might have gotten up off the hood of the car before the shooting stopped,
but almost when it was over. Both truck drivers saw slightly different things, the
most significant being where co-defendant Walter Rhodes was standing. Hyman
said Rhodes was always standing in front of the car. McKenzie said Rhodes
moved to the rear of the car as the shots were fired. McKenzie’s statement was
very significant because the shooter, according to ballistics evidence, had to
have shot from the rear of the car. The reason Hyman thought Rhodes never
moved from the front of the car is because McKenzie moved his truck toward
the exit blocking Hyman’s view of the scene at the exact time Rhodes moved to
the back of the car. In Rhodes’ 1982 recantation, he swore under oath he moved
from the front to the back of the car and fired at the two cops.
· When Tafero was apprehended, he had the murder
weapon in his possession.
· Ballistics proved this gun killed both police officers.
· Rhodes had a matching 9mm gun. A bullet hole in the
windshield post of the trooper’s car determined that the
shooter was at the rear of the Camaro when firing.
· Gun powder tests done on Walter Rhodes, Jesse Tafero
and Sonia Jacobs resulted in the following findings:
o Walter Rhodes – gunpowder
residue found consistent with
"having discharged a weapon."
o Jesse Tafero – gunpowder
residue found consistent with
"handling an unclean or recently
discharged weapon, or possibly
discharging a weapon."
o Sonia Jacobs – residue found
consistent with "having handled an
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unclean or recently discharged
weapon." Jacobs’s 9 year old son
had the same result as she.
Jailhouse snitch

· Ellis Marlowe Haskew testified at trial that he heard
Tafero say at a New Year’s Eve party 5 weeks before the
murders that he would never go back to prison, and that
he owned a lot of guns.
· The fact that Haskew was at that time testifying in many
federal drug cases was not disclosed; the fact that
Haskew’s lawyer’s fees were paid by the Florida
Department of Criminal Law Enforcement was not
disclosed.
· When this snitch was named only on the first day of trial,
Defense counsel asked for a continuance to investigate
Haskew’s background and claims but Judge Futch denied
request.
· Defense counsel only had 30 minutes to interview snitch
before his testimony.
· In Sonia Jacobs’ trial the DA also used a jailhouse snitch
who testified that Jacobs confessed to her that she killed
the police and would do it again.
· The snitch was released from jail in exchange for her
testimony.
· Years later, the snitch recanted her testimony and went
on national television to apologize to Jacobs
· She also said the DA knew she was lying.

Co-Defendant
testimony

· Star witness Walter Rhodes testified at both Tafero’s
and Jacobs’s trials in exchange for a plea to seconddegree murder, escaping the capital charge.
· He said Jacobs fired first from the back seat of the car
· He then said Tafero got away from the officer holding
him, grabbed the gun from Jacobs and shot the two police
officers.

Principal exculpatory Tafero always maintained his innocence.
evidence
· Both eyewitnesses said in their first statement to the
police that Tafero was held over the hood of the police
car while all the shots were fired.
· Jesse did not have enough gunpowder on his hands to
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prove conclusively he fired a gun.
· Hyman saw Rhodes move from the front to the back of
the car to put him into position for shooting the police
officers, directly contradicting his trial testimony.
· Rhodes confessed to the murders at three different
times: in 1977, in 1979 and in 1982.
· All three recantations became public.
· In 1977, Rhodes bragged to two inmates that he alone
committed the double murder.
· A prison guard named Jowers overheard the confession.
· Jowers gave a formal statement to the prosecutor’s
investigator, but that statement was never turned over to
Tafero’s lawyers.
· The prosecutor said he relied on a polygraph in giving
Rhodes a plea bargain to second-degree murder.
· Later, three polygraph experts confirmed that Rhodes
did not pass the polygraph and one said it was the most
botched test he had ever seen.
· A Brady violation in Jacobs’s case reversed her
conviction because the prosecutor failed to turn over the
polygraph summary report.
· Star witness Rhodes said to the polygraph examiner that
he did not think Sonia fired at all, directly contradicting his
trial testimony where he said she fired first and handed
the gun to Tafero
Sentencing authority Judge – according to Florida Statutes.
Statutory
Double murder and Felony murder.
aggravating factor
· Found crime to be especially heinous, atrocious or cruel.
· Used the statutory factor that defendant knowingly
created a great risk of death to many persons (based on
the kidnapping and running of a roadblock after the
murders.)
· Judge used Tafero’s prior conviction for violent crimes.
· Judge found the killings were done to avoid arrest (and
be returned to prison as both Tafero and Rhodes were on
parole) and to hinder the enforcement of laws.
· Judge found murders were committed by a person under
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sentence of imprisonment (judge used the fact Tafero
was on parole).
Non-statutory
factors in
aggravation
Mitigating factors

None.
· The penalty phase consisted of a 30-second closing
statement by Attorney McCain insulting the jury. See
below in "Ineffective Assistance of counsel" section.
· Judge failed to consider that Jesse may have been
convicted only on a felony murder theory and may not
have been the actual cause of death on the facts proven.

Evidence of mental
illness, retardation,
and/or neurological
damage
Criminal history
Appellate history

None.

When Tafero was 20-years-old, he went to prison for attempted robbery and
crimes against nature.
Tafero exhausted all his state and federal appeals.
· Conviction and death sentence affirmed on direct appeal
to Florida Supreme Court. Tafero v. Wainwright.
· Certiorari was denied.
· State and federal habeas unsuccessful.
· In Tafero’s state habeas evidentiary hearing the codefendant initially agreed to tell the truth about what he
did, but copped out at the last minute.

Was ineffective
assistance of
counsel an issue?

Yes.
· Tafero’s trial lawyer had a drug problem during the time
of the trial.
· After Tafero’s trial, the lawyer was disbarred.
· He was convicted of obstruction of justice for bribing a
witness in an unrelated case and for narcotics conspiracy.
· The penalty phase consisted of a 30-second argument
by defense counsel who said the defendant feels he did
not receive a fair trial, the verdict is not fair, and he will
not beg for his life or ask for mercy.
· Later, at the state evidentiary hearing on habeas,
McCain testified Tafero forced him to make this

http://www.lairdcarlson.com/grip/Tafero%20Case%20Chart.htm[2/19/2012 4:33:25 PM]

Jesse Tafero - Case Chart - Grassroots Investigation Project by Claudia Whitman Sponsored by Equal Justice USA

argument.
Was police
misconduct an
issue?

· In Jacobs’s trial, two police officers testified that Jacobs
had confessed to them, implicating Tafero in the murders.
· In the 11th Circuit opinion overturning her conviction, the
court found both alleged confessions ludicrous based on
the circumstances, but threw only one out on Miranda
grounds.
· In Tafero’s case a police officer claimed Tafero bragged
about killing the police, but other officers present at the
time of the alleged confession did not overhear Tafero’s
statement.

Prosecutorial
Misconduct

· The prosecutor suppressed the statement by a guard
who overheard Rhodes confess to two inmates.
· Prosecutor lied saying he gave Rhodes the deal only
because he passed a polygraph exam: the polygraph was
a sham.
· In Sonia’s case, the jailhouse informant who later
recanted said the prosecutor knew she, the snitch, was
making it up.
· In Jesse’s case, the prosecutor came up with a bogus
jailhouse snitch named as a witness on the first day of trial
and failed to divulge facts about that witness’ career as a
snitch.
· (State’s Attorney Satz apparently has a habit of using
jailhouse snitches in a large percentage of his cases.) In
Sonia’s case, the prosecutor failed to turn over the
exculpatory polygraph summary.
· Although the statement only directly exculpated Sonia,
because Jesse and Sonia were linked by Rhodes’
testimony, any evidence contradicting his trial testimony
and showing him to be a liar would also have helped
Jesse.

Appellate counsel

Craig Barnard and Richard Jorand by of W. Palm Beach Public Defender’s
Office; Mark Olive and Jenny Greenberg of Tallahassee, Capital Collateral
Counsel; Michael Tarre, Coral Gables, Fl, and Bruce Rogow, Nova University,
Ft. Lauderdale.

http://www.lairdcarlson.com/grip/Tafero%20Case%20Chart.htm[2/19/2012 4:33:25 PM]

http://www.lairdcarlson.com/grip/Tafero%20Case%20Summary.htm

Jesse J. Tafero (Florida) Case Summary

Case

Chart

Allegation
On May 4, 1990, the State of Florida, with the acquiescence of the
federal government, executed Jesse J. Tafero in the electric chair. The
state and federal governments failed to ensure Tafero’s right to a fair
and impartial trial and right to be free from cruel and unusual
punishment. The unfair trial resulted in Tafero’s execution.
Crime
Early on the morning of February 20, 1976, a Florida highway patrolman
and his friend, a visiting Canadian constable, approached a car parked
at a rest stop for a routine check. Jesse Tafero, Sonia Jacobs, their two
children, and Walter Rhodes, a prison friend of Tafero’s, were asleep in
the car. Allegedly, the patrolman saw a gun on the floor of the car. He
woke the occupants and had Rhodes and then Tafero get out of the car.
At some point after that, both the patrolman and the constable were
shot. After fleeing the scene in the patrolman’s car, and then dumping
the car, kidnapping a man, and stealing his car, the three were caught
at a roadblock. Rhodes, Tafero, and Jacobs were all arrested. Rhodes
turned state’s evidence in exchange for a plea to a lesser charge.
Tafero and Jacobs were tried and convicted of capital murder.
Salient Issues






Jesse Tafero was convicted and sentenced to death largely on
the testimony of one co-defendant, Walter Rhodes, who named
Tafero as the shooter.
In exchange for his testimony, Rhodes was allowed to plead guilty
to second-degree murder, and avoid the death penalty.
The prosecutor justified Rhodes’s plea bargain based on a
polygraph test he alleged Rhodes had passed.
The summary of Rhodes’s polygraph test was withheld from the
defense by the state.

















In a legal challenge by Tafero’s other co-defendant, Sonia
Jacobs, a federal appeals court found that withholding the
polygraph test was unconstitutional.
Rhodes recanted his testimony on three separate occasions – in
1977, 1979, and 1982 – stating that he, not Tafero, shot the
policemen. Ultimately, Rhodes reverted to his original testimony.
Gunpowder tests were performed by the state. A federal appeals
court confirmed that the test results indicated that Rhodes was the
only one to have fired a gun.
At both his trial and his sentencing hearing, Tafero’s lawyer failed
to call or question any witnesses on Tafero’s behalf.
Two eyewitnesses, who were testifying for the state, said that
while the shots were being fired, one officer was holding Tafero
over the hood of the car.
The judge was a former highway patrolman, who had only retired
from the police force three years prior to the trial. He wore his
police hat to work as a judge. He did not allow Tafero to call
witnesses and would not allow him hearings on this decision.
The jury in the trial was un-sequestered.
Tafero’s other co-defendant, Sonia Jacobs, was likewise
convicted of capital murder on the basis of Rhodes’s testimony.
After Tafero’s execution, evidence that had been suppressed by
the state, which pointed to both Jacobs’s and Tafero’s innocence,
was discovered. Jacobs’s conviction was eventually overturned.
Tafero’s court-appointed trial lawyer was subsequently convicted
of bribing a jury and sent to prison.

Trial
Jesse Tafero was convicted largely on the basis of co-defendant Walter
Rhodes’s testimony that Tafero had shot both officers. A jailhouse
informant also testified against Tafero. Rhodes was allowed to plead
guilty to a lesser charge in exchange for his testimony against his two
co-defendants, Tafero and Jacobs, who were each tried separately. The
prosecutor maintained that Rhodes had passed a polygraph test and
thus a plea bargain was justified. Evidence discovered after the trial
showed that Rhodes had not passed the polygraph test and that the
state had suppressed the results of the test, which contained
statements contradicting Rhodes’s trial testimony. Rhodes recanted his
testimony on three separate occasions – in 1977, 1979 and 1982 –
stating that he, not Tafero, shot the policemen. Ultimately, Rhodes

reverted to his original testimony. A statement from a prison guard
corroborating Rhodes’ recantations was also suppressed and found
years later.
Ballistic tests indicated that one gun shot both policemen. Ballistic tests
also showed that Rhodes definitely had fired a gun and that Tafero
might have fired a gun or might have simply handled a gun after it was
fired. The later scenario corroborated Tafero’s account that Rhodes had
shot the policemen and then handed Tafero the gun so that he could
drive the car. Rhodes was driving the car when it was finally stopped
during a shoot-out at a police roadblock.
At the trial, one eyewitness testified that he saw a man in brown, Tafero,
spread eagle on the hood of the police car when the shots were fired. A
second eyewitness testified that he saw a man in blue, Rhodes, move
from the front of the car to the rear just before the shooting. Neither
witness could identify which man was the shooter.
Appeals
Tafero’s conviction was affirmed on June 11, 1981. A motion for error
coram nobis failed in 1983. In 1988, the Florida Supreme Court denied
state habeas relief. Other state appeals were also denied in 1984, 1987,
and 1990. The Eleventh Circuit Court of Appeals reviewed the case
twice, in 1986 and 1989, and affirmed the conviction.
In Sonia Jacobs’ 1992 appeal, evidence of the suppressed polygraph
test, the prison guard’s suppressed statement, and a physical recreation of the crime scene presented a convincing scenario that
Rhodes was the sole shooter. The new evidence resulted in the reversal
of Jacobs’ conviction. Had the evidence been found prior to Tafero’s
execution, it is highly probable that his conviction would have been
likewise overturned.
Execution
Jesse Tafero was executed in Florida’s electric chair. During the
execution, Tafero’s head seemed to catch on fire. Flames and smoke
were seen shooting out of his head, causing the state to interrupt the
electric current three times. Witnesses to the execution claimed that
Tafero continued to breathe and move after the first charge was
interrupted. The state’s execution was particularly cruel, and it served

as a final violation of Tafero’s right to be free from cruel and unusual
punishment.
Conclusion

Jesse J. Tafero was executed despite evidence of his innocence that
was finally heard by a United States court, but only after Tafero was
executed. The Eleventh U.S. Circuit Court found evidence compelling
enough to overturn the conviction of Tafero’s co-defendant, Sonia
Jacobs – a conviction based almost entirely on the evidence used to
convict Tafero. Jacobs later accepted a plea bargain and was released.
Immediately upon release, she reaffirmed her innocence. Both state and
federal courts failed to protect Tafero’s right to a fair trial. The state’s
suppression of evidence that was favorable to Tafero’s defense and that
corroborated his claim of innocence violated Tafero’s constitutional and
international human rights. The initial violation was compounded by the
failure of state and federal courts to act to protect Tafero’s rights to a fair
trial and his right to be free from cruel and unusual punishment, a right
violated in the course of his execution.

