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Ernest Ray Willis

In the early hours of June 11, 1986, a house fire in Iraan, Texas, killed 24year-old Elizabeth Belue and 25-year-old Gail Allison. The house was owned
by Cheryl and Michael Robinson, and the night before, Belue and Allison had
been up late drinking with the Robinsons and two men who were staying
with them at the time, cousins Ernest Ray Willis and Bill Willis. At some
point, the Robinsons had a violent quarrel outside the house and were
arrested, but the guests remained and eventually went to sleep. When the
house began to burn, only the Willises made it outside alive.
The sheriff investigating the fire suspected that it had been set intentionally,
and arson experts seemed to confirm this suspicion, claiming to find “pour
patterns” on the floor – charred marks said to have been left by a flammable
liquid that had been poured inside the house. Ernest Ray Willis, who was
the first out of the house and the least injured, became the leading suspect.
There was no physical evidence that he had set the house on fire, and no
apparent motive – Willis suffered from chronic back pain that made it
difficult to work, and the Robinsons had offered him a place to stay in
exchange for fixing their car. He claimed that the fire woke him at about
4:00 a.m., and that he ran through the house trying to wake the others
before the flames forced him outside, where he began to break windows to
create escape routes. Bill Willis said he had awakened at around 3:30 a.m.
and smelled something burning, but when he could not find the source, he
went back to sleep.
Ernest Ray Willis was arrested on October 22, 1986, and charged with
capital murder. At trial, the prosecution called him a “cold-hearted”
murderer, a “monster,” an “animal,” and a “satanic demon.” The defense
attorney failed to object to these descriptions, and called no character
witnesses – including several who could have testified that Willis had once
saved a boy from drowning. Willis appeared emotionless and extremely
dazed throughout the trial, which seemed to reinforce the prosecution’s claim
that he was a remorseless killer. He was convicted on August 4, 1987, and
sentenced to death. The conviction was upheld by the Texas Court of
Criminal Appeals in 1989, and in 1990, the U.S. Supreme Court denied a
petition for a writ of certiorari.
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In prison, letter writing was a source of comfort for Willis, and he began to
correspond with the mother of a mentally ill inmate who would not
communicate with his family. Grateful for the updates on her son, the
inmate’s mother sent copies of Willis’s letters to the law firm of Latham &
Watkins, and in 1992, a team of attorneys agreed to take on his case pro
bono.
In their investigation, the new attorneys found that in the months leading up
to the trial, the state began to give Willis high doses of anti-psychotic drugs
along with his usual pain medication, without telling him and despite the
fact that he displayed no signs of psychosis; it was these drugs that caused
his dazed, expressionless appearance at trial. Investigation also uncovered a
psychological evaluation that had never been turned over to the defense,
finding no evidence that Willis would pose a future threat to society. This
assessment would likely have spared him from the death penalty at the
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sentencing phase of his trial. Finally, attorneys discovered that after Willis’s
conviction, another death row inmate who had been charged with arson
confessed to a psychologist that he had burned down the Robinson’s home
because of a grudge he held against Bill Willis. Though there were several
holes in this story, this confession cast further doubt on Willis’s guilt.
Based on this new evidence, an appellate court granted Willis’s petition for
habeas corpus, but it was then rejected by the Texas Court of Criminal
Appeals in 2000. Attorneys then filed a federal habeas corpus petition, which
was granted in 2004.
In response, a new Pecos County District Attorney began to review the case
himself. He hired arson experts, who found that the previous experts had
been mistaken: there was in fact no evidence that the house had been set
on fire intentionally. The house had electrical problems, which may have
caused the fire; ultimately, these experts concluded that the cause of the fire
was “undetermined.” As a result of this evaluation, the District Attorney
moved to dismiss the charges, and on October 5, 2004, Willis was released
from prison. As of 2012, he had received $777,943 in compensation from
the State of Texas.

- Alexandra Gross
Report an error or add more information about this case.
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Death Isn't Fair

December, 2002

Death Isn't Fair
Cops who threaten torture. Prosecutors who go too far. Defense lawyers who sleep on the job.
And an appellate court that rubber-stamps it all. Let's be tough on crime, but let's also see that
justice is done. It's time to fix the capital punishment system in Texas.
by Michael Hall
AS ERNEST WILLIS TELLS IT, he woke up in a house on fire. It was around four in the
morning in Iraan, an oil-field town in West Texas, on June 11, 1986. He had fallen asleep on the
living room couch fully clothed except for his eel-skin boots, which lay beside him on the floor. It
was the smoke that awakened him, and he ran to the rear bedroom to get the woman who had
passed out there a few hours earlier, but the flames and smoke pushed him back. He ran to the
front bedroom, where his cousin Billy had gone with another woman a few hours before, but
flames again forced him back. He ran through the house and out the door, yelling, "Fire!" and
then around the side and rear, banging on windows. As Willis stood in the back yard, Billy came
diving naked through a bedroom window. Betsy Beleu and Gail Allison, whom the Willis cousins
had just met the day before, never made it out.
At first, the police thought the fire, which came after a night of drinking and pill popping at the
house, whose owners had been arrested earlier in the day, was drug-related. Maybe someone
had been freebasing or cooking heroin. Later they thought that maybe it was set by an exhusband of one of the women or a Mexican drug dealer named Santana who Allison had said
was after her husband. They found no evidence of arson—for example, no one smelled gasoline
—but they were suspicious of Willis. He just wasn't acting right. He didn't seem to be coughing
as much as his cousin, he didn't seem concerned about the dead women, and his clothes and
hair weren't singed. He'd said (and Billy had confirmed) that he had run through a burning house,
yet his feet weren't burned. He stood around smoking and acting distant as firefighters fought the
blaze. Later, Willis failed a polygraph test, and the police developed a theory that marks on the
floor were "pour patterns," suggesting that an accelerant like gasoline had been used. But they
had no evidence to support their suspicions: no fingerprints, no bodily fluids, no flammable liquids
in the house or on Willis' clothes or body, no witnesses, no motive.
Nevertheless, four months later Willis was arrested, charged with arson and murder, and taken
into the ruthless grasp of the Texas death penalty process. Though the state had a weak
circumstantial case, the cops and the prosecutors adamantly pressed ahead. Cliff Harris, then
the chief of deputies and now the Pecos County sheriff, recalls, "When we took it to the grand
jury, we didn't feel that we had the evidence to get him indicted." District attorney J. W. Johnson
told the Odessa Americanafter the trial that he had thought he had only a 10 percent chance of
winning a conviction. Willis had no history of mental illness, but he was given high doses of antipsychotic drugs, making him appear zombielike at trial—a look that prosecutors used to full
advantage, vilifying him whenever they could. He was represented by well-meaning but
inexperienced lawyers who made serious errors that doomed him to death row. Finally, he was
abandoned by the appeals process that is supposed to be a safety net for questionable cases
like his. Now he waits on death row while his final appeal before execution works its way through
federal court.
It is the combination of unfairness and persistence that has put Texas under national and
international scrutiny. We have been criticized for executing people who are mentally retarded,
for executing people who were juveniles at the time of their offense, for trying to execute—before
the federal courts stepped in to prevent it—people whose lawyers slumbered in court. These are
the kinds of cases that get national attention, but there are many more that go unnoticed. Like
Willis'. His case had it all: overzealous police officers and prosecutors, inadequate defense
counsel, and an appellate court, the Texas Court of Criminal Appeals, that seemed almost
desperate for him to die. The 57-year-old former roughneck is a poster child for what is wrong
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with the capital punishment system in Texas.
No one can know with absolute certainty that Willis is innocent. But innocence is not the issue
here. Nor is capital punishment. Texas is a law-and-order society. We execute more criminals
than any other state and most countries. Support for this policy is overwhelming; capital
punishment is favored by 68 percent of Texans, compared with 59 percent of all Americans.
Texas is going to have capital punishment as long as the United States Supreme Court allows it.
The issue is fairness. Our adversarial process of justice rests on an essential assumption: that
the fight is fair. We should be tough on criminals, but when the moment comes that the last
appeal is denied and the accused faces death by injection, we want to be able to look at
ourselves in the mirror and believe that the State of Texas gave the condemned man a fair trial.
The statistics say that this is not always the case. Since 1976, when the U.S. Supreme Court
reinstated the death penalty after abolishing it four years earlier, 927 people have been
sentenced to death in Texas. Of these, 285 have been executed (as of press time), and 188
have escaped the needle by having their sentences reduced, most of them for procedural
violations. Some call these violations "technicalities," but they can be fundamental, such as the
withholding of exculpatory evidence by prosecutors. Twelve of the 188 went free—their
convictions reversed or overturned or their cases dismissed or sent back for a new trial that
resulted in an acquittal. It's hard to know how many of them were actually innocent, as opposed
to benefiting from some serious procedural violation by the state, but there are a handful who we
can almost certainly say didn't do the crime but were sentenced to die (see "Free at Last" at the
end of the story).
And there are still men on death row who were put there unfairly. In addition to Ernest Willis,
there is César Fierro, who confessed to murder after police officers in El Paso threatened him
with the torture of his mother and stepfather by police officers in Juárez; the El Paso police have
admitted this, but Fierro remains on death row. Michael Blair was convicted of murder on
discredited scientific evidence; even though recent DNA tests appear to exonerate him, he too
remains on death row. Wrongs like these will always occur. Our criminal justice system is a
government system, and the government—in this case, the courts, the cops, the district
attorneys—will inevitably make mistakes. The issue is whether we are willing to correct them, as
other states have done. The Republican pro-death penalty governor of Illinois, George Ryan,
instituted a moratorium on executions in 2001 until the state could work out the bugs in its death
penalty process, which Ryan called "fraught with errors." In May 2002 the governor of Maryland,
also a death penalty proponent, followed suit. The Texas Legislature voted down a proposed
moratorium in 2001, though lawmakers couldn't ignore the criticism of the death penalty system.
So they made three changes: a new DNA testing program, a revised method for providing courtappointed defense lawyers, and a prohibition on executing the mentally retarded—the latter a bill
that was vetoed by Governor Rick Perry.
We live in an era of little sympathy for criminals, especially violent ones. Gone are the old
notions that "there but for the grace of God go I" and "it is better for one hundred guilty people
to go free than for one innocent person to be executed." Today, you will find death penalty
proponents who argue the opposite—that it is unfortunate if occasionally a possibly innocent
person is put to death, but the public interest requires that those found guilty of capital murder be
executed. The assumption is that only the bad guys get caught up in the system, and that is
generally true. But every once in a while, it's the hapless ones, the losers, who go to sleep on a
strange couch and are unlucky enough to wake up in a house that's on fire.
DEATH BY LOTTERY
ERNEST WILLIS WAS A SAD sack, a drunk, a onetime oil-field hand from New Mexico who
was cursed with a bad back, caused by a 1970 accident, that often prevented him from working.
By age forty he had had six wives, three DWIs, and four back surgeries, the most recent one a
month before the fire, and he had developed a fondness for pain pills. In addition to the DWIs,
he had been in trouble with the law on a couple of occasions—once, in his twenties, when he
was arrested for cruising by the drive-through window of a fast-food restaurant naked and drunk,
and another time, a couple of years ago, for making obscene phone calls. But he had no violent
criminal past, not even a juvenile record. Lately he hadn't been able to work and was living on
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food stamps, so he had moved to Odessa to live with Billy, a guy who sometimes made and sold
bathtub speed. They had come to Iraan hoping their luck would change.
Instead, Willis' got worse: He lost the capital punishment lottery. Only about one in a hundred
killings ends up as a death penalty case. Who decides? The local district attorney. What does he
base his decision on? There's no simple answer. Prosecutors have enormous discretion and are
accountable to no one, except to the voters who elect them. You might think that politics would
cause all DAs to be death penalty advocates, but this is not borne out by the facts. Since 1976,
only 116 of Texas' 254 counties (fewer than half) have sentenced a person to death; more than
half the counties (138) have never sent anyone to death row. In theory, the odds were with Willis
in Pecos County; before his case, according to prosecutor Johnson, authorities had not sought
the death penalty since the days of Judge Roy Bean, when the rope was used, not the needle.
So what made Johnson decide that the Willis case should be treated as capital murder? He
insists he didn't. "I presented the evidence and witnesses to the grand jury," Johnson says, "and
they are the ones who made a determination it was capital murder."
Most district attorneys would admit to taking a more active role. Retired Harris County DA Johnny
Holmes, who won more death sentences than any DA in Texas history, always made the call on
whether to seek the death penalty. "The most important issue to me," he says, "is whether a
reasonable cross section of the public in this jurisdiction, sitting as a jury, would vote to impose
death. There are many factors that go into that decision." Interviews with prosecutors and
defense attorneys produced a long list of such factors: politics, the heinousness of the crime, the
chance of winning, how good the defense attorney is, the willingness of a defendant to accept a
plea bargain for a lengthy sentence, and how much publicity the case is getting. "I think the
press has a lot to do with it," says Robert Icenhauer-Ramirez, an Austin criminal defense
attorney for 23 years. "If the case is high-profile and the DA figures he will have an easy time
making the case, he'll go for the death penalty. I've had horrendous cases with horrible facts that
got no publicity. The DA will treat them as non-death penalty cases."
One of the biggest factors is money. Many counties have never sent anyone to death row
because they can't afford to. It costs anywhere from $50,000 to $100,000 to plan and prosecute
a capital murder case. Some counties don't have their own medical examiners and have to hire
one to do an autopsy. Some don't have a crime lab and have to pay another county to test
forensic evidence. Some counties have only one judge; since a trial can take two to three
months, they have to pay a visiting judge to take care of all the other cases backed up behind
the murder trial. Judges and DAs are beholden to county commissioners, who control the purse
strings. Norman Lanford was a former district judge in Harris County as well as a visiting judge
in various other counties. Out there, he says, "The commissioners would tell judges, 'Don't ever
do a capital murder case. We can get a road grader for that kind of money.'"
In other words, if you haveto kill someone during a robbery, do it in Waller County, which has
never prosecuted anyone for capital murder. Don't, however, do it next door, in Harris County.
Like most urban counties, it has a prosecution machine. The DA has a budget of $37 million and
233 attorneys (54 of whom do nothing but try the eight to fourteen capital murder cases a year
and another 10 who just work on appeals), access to the Houston Police Department and
Department of Public Safety crime labs, as well as secretaries, psychologists, forensics experts,
investigators, and the budget to hire expert witnesses. The same is true in Dallas, San Antonio,
El Paso, and Austin. Prosecutors there are specialists at trying capital murder cases.
At his trial, Willis appeared lost in a fog. His court-appointed lawyer, Steven Woolard, gave him
a legal pad and a pencil. "He said to doodle, do anything—just look busy," Willis says now. "He
asked me if it was the pain medication causing me to act like this. I thought I was acting normal.
I didn't know." In fact, while Willis sat in the Pecos County jail awaiting trial, someone—no one
remembers who, but it had to be someone connected with the state's side of the case—ordered
that he be given high daily doses of Haldol and Perphenazine, two anti-psychotic medicines,
along with the pain pills for his back. Haldol especially is given to people with severe mental
illness, and according to a doctor who testified in a 1996 hearing to reopen the Willis case, the
standard dosage for a person who is "barking at the moon, a danger to other people and
himself," is fifteen milligrams a day. Willis was given forty milligrams a day, on top of an
undetermined daily dosage of Perphenazine.
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Nor can anyone remember why the medication was ordered. Back in June, shortly after the fire,
Willis had told deputy sheriff Larry Jackson about sometimes feeling tense and nervous, but he
had no history of mental illness or psychosis, and the jailers all said he had been a model
prisoner. "Ernest was never any problem," says then-deputy Cliff Harris. "He was always quiet."
Willis did what he was told and took the pills.
Prosecutors Johnson and Albert Valadez both say they were never aware of the doping and that
Willis didn't appear to be acting strangely. Yet, the trial transcript reveals that Johnson repeatedly
used the defendant's doped-up demeanor against him, calling him an "animal" and a "satanic
demon" and referring to "this deadpan, insensitive, expressionless face" and "cold fish eyes"—
symptoms that, according to psychologists testifying at a later hearing, are typical side effects of
anti-psychotic drugs.
The jury didn't believe Willis' story that he had woken up in a burning house or his attorneys'
theory that the fire was accidental. The prosecution's theory of cold-blooded arson was much
easier to believe. All the jurors had to do was look at the remorseless monster sitting there
blank-faced, with "these weird eyes," as Johnson said, that would "pop open like in some
science-fiction horror film." The verdict was guilty; the jury took only an hour to give him death.
Later, juror Roy Urias said he was convinced of Willis' guilt "by his failure to deny the charges
against him. Specifically, when the prosecutor referred to Mr. Willis as 'vicious,' with his 'fish
eyes,' I expected Mr. Willis to deny the accusations. I also expected a denial when the
prosecutor presented the photographs of the charred bodies of the victims. Instead, Ernest Willis
remained seated, completely expressionless." Of course, he was in no condition to do much
else.
The prosecution also failed to turn over a psychological report about Willis that might have saved
him from death row during the punishment phase of the trial. To give the death penalty, the jury
must find that the defendant is a future danger to society and that there are no mitigating
reasons to spare him from capital punishment. Court records indicate that Johnson had hired a
San Angelo psychologist named Jarvis Wright to test Willis, but Wright wrote that he had found
nothing in the defendant's personality to indicate such danger. The prosecution didn't reveal the
report to the defense, as the U.S. Supreme Court requires.
Prosecutors, like all lawyers, are officers of the court, which means that their first duty is not to
win but to see that justice is done. Yet this responsibility is all too often overlooked in the heat of
battle. It's a war out there, and the state wants to win. In fact, prosecutors have to win. They are
under far more pressure than defense lawyers, who, most of the time, are trying to get the least
possible sentence for clients who are almost certainly guilty. The DA is a politician, an elected
servant of the people, and he constantly needs to prove that he is winning the war against crime.
And in war, anything goes. Prosecutors and police officers sometimes lie, evade the truth, and
suppress evidence. They don't do it because they are evil; rather, they do it because they are
certain the defendant is evil. So in their relentless pursuit of a conviction, they sometimes fail to
disclose information that would help him, as they are required to do. They don't disclose the
names of other confessors or witnesses who saw something that would help the defendant. They
don't tell the whole truth. It's not in their interest. The attitude of defense lawyers toward
prosecutors is summed up by veteran Houston defender Randy Schaffer: "You will always have
prosecutors and police cutting corners, whether it's a death penalty case or a traffic stop. It's
indigenous to the beast—what they do. And the more severe the case, the more likely they'll do
it."
Two aforementioned cases, those of César Fierro and Michael Blair, illustrate the lengths to
which the state and its agents will go to get a conviction. In 1980 Fierro was convicted of killing
a cab driver the year before in El Paso. The evidence against him was the testimony of a
sixteen-year-old boy who said he was with Fierro at the time of the killing, and Fierro's
confession. At his trial, Fierro, a Mexican citizen who lived in both El Paso and Juárez, said that
detectives had coerced his confession by threatening to have Mexican police officers torture his
mother and stepfather, who lived in Juárez, with the dreaded chicharra, an electric generator that
the Juárez police were infamous for using, applying it to an interviewee's genitals, occasionally
after wetting him or her down. At trial the lead detective, Al Medrano, denied colluding with the
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Mexican police, and the jury convicted Fierro and sent him to death row. Fifteen years later
appellate attorneys for Fierro found in his file a report written by Medrano, in which he told how
he had indeed contacted the Juárez police. Armed with rifles, they raided Fierro's parents' home
in the middle of the night and took them to the city's police station. Later that day Fierro, in El
Paso police custody, was told where his parents were. Medrano handed Fierro the phone, and
he spoke briefly with Jorge Palacios, the Mexican police chief. He hung up and immediately
signed a confession.
The Fierro case involves conduct the police obviously are not supposed to engage in, but equally
troublesome is something the state is allowed to do: rely on forensic evidence that—TV shows
such as CSI notwithstanding—often sounds more convincing than it really is, from bite marks to
blood spatters. Improved scientific methods have cast doubts on the reliability of the traditional
tests used to support this kind of evidence. One of the most unreliable techniques is haircomparison analysis. In 1996 the Justice Department did a study of 240 crime labs and found
hair-comparison error rates ranging from 28 percent to 68 percent. The testimony is outlawed in
Michigan and Illinois, but unfortunately for Michael Blair, it is admissible in Texas.
Blair, a convicted child molester, was arrested for one of the highest-profile crimes in Texas: the
1993 murder of seven-year-old Ashley Estell, who was kidnapped from a crowded Plano soccer
tournament. The police had no fingerprints, body fluids, or eyewitnesses who could place Blair
and the girl together that morning. After several days, however, Charles Linch, the traceevidence analyst from the Southwestern Institute of Forensic Sciences, concluded that hairs
found in Blair's car "appeared similar" to Ashley's, and hairs in a clump found at another park
two miles from the abduction site looked like they belonged to the suspect and the victim. This
evidence gave the police probable cause to arrest Blair.
At his trial, the police produced three witnesses who had come forward after Blair's arrest, when
his photo was blanketing the local news, and a fourth who said she'd seen a car that bore a
tenuous resemblance to Blair's Ford EXP near the area where the body was recovered. The
only substantive evidence came from Linch, who said that three hairs found in Blair's car had the
same "microscopic characteristics" as Ashley's. Two tiny black hairs, found on and near the
body, were too small for comparison, but Linch said they had Mongolian characteristics, which
could apply to Blair, who is half Thai. And, Linch said, a fiber found on Ashley's body was similar
to fibers from a stuffed rabbit found in Blair's car. In his closing arguments, Collin County
prosecutor J. Bryan Clayton said of the hairs, "You can call it a link, you can call it association,
you can call it a match, or any other darned thing they want to call it." The jurors did, and Blair
was convicted and sent to death row.
In 1998, however, the case against Blair began to unravel when a series of newer mitochondrial
DNA tests revealed that none of the hairs belonged to either him or Ashley. The latest of the four
test results, on the clump of hair, came only two months ago. And, defense lawyers say, the fiber
was from a stuffed rabbit bought at Target that was indistinguishable from any one of half a
million stuffed animals. It's clear now: Blair was convicted and sentenced to death on junk
science.
Dubious forensic evidence also played a central role in the Ernest Willis case. Arson
investigation is an inchoate "science"; in 1987, when Willis was convicted because prosecutors
said pour patterns indicated he had dumped an accelerant throughout the house, it was even
more so. The first national standards for fire investigation weren't even published until 1992. "For
many years fire experts looked at things like spalled concrete or crazed glass and speculated,
dreamed up theories," says Arizona State University law professor and noted authority on
forensic evidence Michael Saks. "Finally, after sending umpteen people to prison, they did
empirical testing. They set buildings on fire and went in and looked for spalled concrete and
crazed glass. It turns out those things are unrelated to whether a fire was arson or not. It was all
guesswork and imagination."
Perhaps the most unreliable experts are those who, during the punishment phase, predict that a
defendant will be a continuing danger to society. Such evidence is necessary before a jury can
impose the death penalty. Though the American Psychiatric Association has said such
predictions are wrong two thirds of the time, Texas prosecutors have relied on a handful of
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psychiatrists who can be counted upon to answer, emphatically and almost every time, yes, this
person is a future danger, thus dooming him or her to die. The most notorious was James
Grigson, of Dallas, a psychiatrist who was known in legal circles as Dr. Death because of the
scores of Texas capital murder cases in which he testified, using phrases like "absolutely
certain" or "one hundred percent sure." Many times he never even interviewed the person he
testified about.
Defense attorneys must object to such flimsy evidence to preserve the right to object to it on
appeal, but they know they will be overruled. In the view of many defense attorneys, judges are
not neutral referees, assuring that a trial is fair, but adversaries, especially in capital punishment
cases. Former judge Lanford says, "Generally, the judge is the second or third prosecutor in the
courtroom. The state is going to win on most things." Many district judges are former
prosecutors; some even worked for the prosecutor's office that is trying the case before them. In
Harris County 20 of the 22 judges in local felony courts previously worked in the DA's office. Like
prosecutors, judges are elected; they will be tough on crime, especially in capital punishment
cases. Most defendants have only one chance for a fair trial: a court-appointed lawyer who
knows how to defend a death penalty case. In Texas, that chance isn't very good.
THE DEFENSE RESTS—LITERALLY
I PUT MY HEART AND soul into the defense of Ernest Willis," says Steven Woolard, the lead
counsel in the case. "But if I were a judge today, there's no way I would have appointed me
then." Not many attorneys were available in Pecos County in 1986, Woolard recalls, and he and
another lawyer were named by Judge Brock Jones to defend Willis. Woolard was zealous but
inexperienced: At the time, he had been practicing law for less than four years. He had never
tried a death penalty case.
Willis' attorneys never tried to poke holes in the prosecution's unlikely theory that a pillhead with
"surgical failed back syndrome" (Willis, vomiting from pain, had seen two doctors the day of the
fire), who had drunk a six-pack of Coors, could have gone out—would have wanted to go out—
at three-thirty in the morning to siphon ten to fifteen gallons of gas into a can, douse the house
from one end to the other, set the place on fire, and then get rid of the can without waking
anyone up or getting even a drop on his hands, feet, or clothes. They rarely objected when
Johnson called Willis an "animal." Worst of all, during the punishment phase of the trial, they
asked only two perfunctory questions of the state's two witnesses, who claimed Willis had a
"bad" reputation but gave no details, and they rested their case without calling character
witnesses who might have persuaded the jury to spare Willis' life. Many years later Pecos
County deputy sheriff Larry Jackson (now deceased) told the Dallas Morning News, "If he'd had
sufficient counsel, he wouldn't be on death row. . . . They messed this old boy around for years."

Kevin McNally, a Kentucky attorney who analyzes cases for evidence of bad lawyering, testified
in a hearing to determine whether Willis should get a new trial that the punishment-phase
lawyering was "in the bottom one half of one percent" of the two hundred cases he had looked
at. That would make it the very worst. He referred to witnesses Woolard knew about but didn't
call: family members and friends, some of whom came forth at this hearing and testified that
Willis was a loving father, a good boss, and a decent man. Willis' brother Alton related a story
about a family gathering at Lake Stamford, when Willis had seen a boy accidentally back a truck
into the lake. The man J. W. Johnson had called a "satanic demon" had pulled off his boots,
dived into the water, broken a window, pulled the kid out, and then refused money for saving his
life. "Most capital defense lawyers would trade their right arm" for this kind of mitigating
evidence, McNally said. Today Woolard says he didn't call the character witnesses because of
concerns about their credibility: "Their presentation, manner of dress, cultural affectations." In
other words, they were rednecks. In Pecos County, of all places.
Once again, the Willis case shows the extent to which the death penalty system is like a lottery.
A few counties, such as Dallas, have public-defender systems with experienced attorneys. In
most counties, however, the trial judge appoints attorneys for indigent defendants from a list of
available volunteers. Some are experienced lawyers, but many more are inexperienced
(sometimes only a couple of years out of law school); they are easily confused by the arcane
rules of capital punishment cases and cowed by the prosecutorial juggernauts. Court-appointed
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attorneys are frequently solo practitioners with little support staff to investigate, find witnesses,
and keep track of motions to file. They object when they shouldn't and don't object when they
should. As in the Willis case, they don't question the obvious or do the basic work to save their
clients' lives; as in Michael Blair's case, they don't hammer away at flimsy evidence. They cut
corners. Sometimes they just give up. A Dallas Morning News investigation in 2000 found that
one quarter of all death row inmates had been defended by attorneys who had been or were
later disciplined by the State Bar of Texas for everything from lying to neglecting their cases.
One of the reasons for the bad lawyering is bad pay, which chases away good people and
makes a good defense impossible. Court-appointed defense attorneys often lack the budgets to
hire their own experts to attack those of the prosecution. In Willis' case, Woolard hired a fledgling
arson investigator, whose credentials Johnson mocked mercilessly. "I felt inhibited somewhat,"
says Woolard now about his choice. "I had to justify expenses to [trial judge Brock] Jones."
Unlike prosecutors, judges, police officers, or jailers, court-appointed attorneys are the only ones
in the criminal justice system who work for less than the going rate for their profession. County
officials can think of a lot of ways they would rather spend tax dollars than defending accused
murderers. So appointed lawyers have to battle to get paid. "You take a voucher to the judge
after the case," says an Austin defense attorney. "Let's say you worked three hundred and fifty
hours. The judge would cut it in half." Such penny-pinching stifles the lawyers' incentive to
investigate and put on a vigorous defense. In the case of Federico Macias, the federal court that
overturned a guilty verdict because of ineffective assistance of counsel noted in its opinion that
the trial attorney had been paid roughly $11.84 an hour. "Unfortunately," the court said of
defense counsel, who had failed to interview the witnesses who would one day exonerate the
defendant, "the justice system got only what it paid for."
Proof of the low quality of court-appointed lawyers in Texas came in a state bar committee study
of 2,983 Texas defense attorneys, prosecutors, and judges that appeared in 2000. Called
"Muting Gideon's Trumpet" (the reference is to a book about the case of Gideon v. Wainwright,
in which the U.S. Supreme Court said that every indigent criminal defendant had to be provided
with a lawyer), the study revealed a system in which judges appointed attorneys who were
friends or campaign contributors, especially if they were good at speeding the case through the
court. The study confirmed that many state trial judges operated a patronage system: Attorneys
who were beholden to judges for work turned around and made campaign contributions to those
same judges. Former judge Lanford remembers a colleague, George Walker, who gave death
penalty cases to a friend, the late Joe Cannon. "Joe was a nice man, but he was incompetent to
handle capital cases," Lanford recalls. "He was George's buddy. He got the cases because he
moved them. There was pressure—keep costs down, keep things moving."
Such a system inevitably wound up embracing incompetence. Cannon was one of the infamous
sleeping lawyers; he bragged about hurrying through trials. In the murder trial of Calvin Burdine,
Cannon slept during the questioning of witnesses, and though he knew about mitigating
character witnesses, he failed to bring them into court to testify. Burdine was convicted and got
the death penalty. Then there was Ronald Mock, who kept getting appointments (and a steady
paycheck) despite sloppy lawyering that caused him to be disciplined five times by the state bar.
Mock defended more than a dozen men who wound up on death row.
To the Legislature's credit, the patronage system that bumbled so many men to death row has
been improved by the passage, in 2001, of the Fair Defense Act. Though it is still up to
individual counties how they appoint attorneys to defend the poor, the act says that judges have
to adopt stricter procedures for appointing attorneys, specify their qualifications, and pay a
"reasonable fee." Counties also have to set standards (at least five years of criminal-law
experience) and require continuing-education seminars in defending criminals. For the first time,
the state has provided money to supplement what counties pay for indigent defense—a total of
$19.7 million for 2002 and 2003. That is approximately 10 percent of the total cost; most states
pay half. The law has been in force only since January 2002, so it's difficult to gauge its
effectiveness. Jim Bethke, the director of the Task Force on Indigent Defense, says,
"Anecdotally, things have improved." But some defense lawyers remain unimpressed. "Texas has
developed a culture of bad legal representation," says veteran Austin attorney Rob Owen, who
has defended more than fifty death penalty cases. "Just paying more money per hour provides
more money for poor representation."
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Ernest Willis would be dead today if not for his appellate lawyers. Back in 1989, Willis had lost
his direct appeal before the Court of Criminal Appeals (CCA), the one that automatically follows a
guilty verdict. After that came his writ of habeas corpus, an appeal that concerns new evidence
and violations of constitutional rights (also filed before the CCA). Attorneys with the Texas
Resource Center, a now-defunct federally funded organization that represented poor death row
inmates, and then Latham and Watkins, a large international firm with offices in New York, put
on the kind of vigorous defense for Willis that court-appointed lawyers in Texas could not afford.
For instance, Latham and Watkins, working pro bono for Willis since 1995, has used five
lawyers, a private investigator, a professor of psychiatry, a forensic psychologist, a
neuropharmacologist, and an arson investigator. Willis' appellate attorneys looked at the county
jail logs and discovered the daily dopings. They tracked down the psychological evaluation that
said Willis was not a future danger. And they looked into the strange story of David Long, a
convicted ax-murderer who used to make and sell bathtub speed with Billy Willis. The born-again
Long had met Ernest Willis in the dayroom at the Ellis prison unit in 1990. Eventually he
confessed to the prison psychiatrist that he had set fire to the Iraan house. The psychiatrist
believed Long and set up a videotaped confession in 1990, during which Long confessed in
detail, saying he had driven from Round Rock to Iraan that night, drinking and shooting speed.
When he got to the house, he started the fire with a mix of Wild Turkey and Everclear, his
favorite drink. Long had motive ("I hated the dude," he said about Billy, toward whom he had
various druggy grudges) and a history of violence: In 1983, after being fired by his boss, Long
had used whiskey to set the man's trailer on fire. "I killed him because I hated the son of a
bitch," he said in a 1986 confession.
In 1995 lead attorney Jim Blank, of Latham and Watkins, went to the CCA with the new
evidence. The court ruled in 1996 that trial judge Jones should hold hearings to determine
whether Willis was entitled to a new trial. The wheels of justice ground slowly; hearings were
held intermittently during the next three years. Blank brought forward the previously ignored
witnesses, who testified to Willis' good character. He found an arson expert who said the state's
pour-pattern theory was all wrong—the patterns on the floor could have been caused by any
number of things. The expert had also done an experiment to see if Long's Wild Turkey and
Everclear cocktail was capable of setting fire to carpet and wood; it was. Blank got Woolard to
admit on the stand to several serious trial errors, including failing to offer any character
witnesses. ("I loaded my guns for the guilt-innocence question and felt so very strongly about
that," Woolard offered.)
Jones was convinced: Willis had not gotten a fair trial. In June 2000, in a 33-page opinion, he
ordered a new trial based on the withheld psychological profile, the mind-numbing drugs, and
the ineffective assistance of counsel. All Ernest Willis needed was for the CCA to uphold Jones's
order, and he would get the shot at freedom he deserved.
DISORDER IN THE COURT
THE COURT OF CRIMINAL APPEALS is no ordinary court. The idea of a separate court of last
resort for criminal cases is one that has been embraced by only one other state, Oklahoma. The
court has always had its critics. Its isolation in a single area of the law caused it long ago to
develop a fondness for legal hypertechnicalities at the expense of justice. It used to have a
reputation for being pro-defendant, overturning cases for minor procedural defects. In the forties
the CCA famously reversed the conviction of a murderer who had stomped an old woman to
death because the indictment didn't say he stomped her with his feet. Through the eighties, the
court kept its reputation for overturning convictions and ordering new trials, reversing up to a
third of its cases. The CCA was all Democratic until 1992, when the first Republican judge was
elected. Outrage in 1993 over a brutal Houston murder—in which the CCA ordered a new trial
because the cards containing the names of potential jurors were shuffled an extra time—led to
the elections in 1994 of Republicans Sharon Keller and Steve Mansfield, and by 1999 all nine
judges were Republicans. As with elections for DAs, elections for the CCA have increasingly
emphasized how tough the candidate would be on criminals. Keller, now the presiding judge, has
campaigned on the idea that failure to give the death penalty is a human rights violation. (She
declined to be interviewed for this story.) In 2001 Judge Tom Price, the closest thing to a voice
of moderation on the court, received an official reprimand from the Commission on Judicial
Conduct for his 2000 campaign literature, which included the statement: "I have no feelings for
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the criminal. All my feelings lie with the victim." Indeed. Since 1994, the CCA has reversed only
thirteen death penalty convictions on direct appeal, about 3 percent of the total cases—the
lowest death penalty reversal rate of any state court of last resort in the country. The court is
even tougher on habeas corpus appeals; since 1995, the CCA has granted new trials on death
penalty writs only twice—out of more than five hundred writs coming its way. "From the seventies
through the nineties, I got reversals on sixty percent of my habeas writs," remembers Houston
defense attorney Randy Schaffer. "Since the mid-nineties, I doubt if I get ten percent reversed.
Did I get real stupid? I don't think so. The judges stopped looking at the damn cases."
When Judge Jones made his recommendation for a new trial for Willis, he was going out on a
limb. Trial judges, who must face the local electorate, don't arbitrarily recommend new trials for
death row inmates. For this reason, appellate courts usually defer to trial judges, who are closest
to the action. Not the CCA. "If the trial judge recommends that relief be refused, the court will
follow the trial judge," says Charlie Baird, a Democrat who served on the CCA until the end of
1998. "But if the trial judge recommends relief be granted, the court will figure out some way to
get around that recommendation."
In the change from Democrat to Republican, the court changed its philosophy but not its
character: It is still hypertechnical. The most notorious example of this did not involve the death
penalty. Roy Criner had received a 99-year sentence for the rape of a woman who was also
murdered. In 1998 a DNA test proved that the sperm in the victim wasn't Criner's, and the trial
judge ordered a new trial. In a 5-3 opinion written by Judge Keller, the CCA denied Criner a
hearing on the new evidence. "The DNA evidence . . . does not establish his innocence," she
wrote, noting that Criner could have used a condom or not ejaculated. Former judge Baird, who
dissented, is still outraged: "The problem with Keller's position was that those arguments were
never made by the state. Keller left any semblance of being an impartial judge behind and
became a partisan advocate for the prosecution. And it begs the question, Why would anyone
want an innocent man to stay in prison?" Judge Price later wrote that the decision had made the
CCA a "national laughingstock." Keller didn't help matters when she gave an interview in 2000
for Frontline, discounting the DNA evidence and calling the victim "promiscuous." About Criner's
little innocence problem, she said, "He has to establish unquestionably that he is innocent, and
he hasn't done it." When asked how a person could prove he was innocent, she replied, "I don't
know. I don't know." She's right: It's almost impossible under the court's standard, which is "clear
and convincing evidence." If exonerating DNA isn't "clear and convincing," what is? (Criner was
eventually freed after the Board of Pardons and Paroles recommended that he be pardoned.)
The CCA has also made it almost impossible to show that the state violated a defendant's right
to a fair trial. The court typically describes mistakes or misconduct during a trial as "harmless
error." In other words, the defendant would have been convicted anyway. Perhaps the most
infamous examples of harmless error occurred in the sleeping-lawyer cases, one of which
involved Calvin Burdine. Even though the trial court said he should get a new trial, the CCA
overruled. (A federal judge rejected the CCA's opinion in June, and he will get a new trial next
year.)
The most troublesome use of harmless error was in 1996, when the CCA ruled on the capital
murder conviction of César Fierro, the suspect who had confessed after being warned that his
parents would be tortured in Mexico. In a July 1994 affidavit, the DA at the time of the trial, Gary
Weiser, said, "I believe that Medrano and Palacios colluded to coerce Fierro's confession." Had
he known, he says, he would have recommended that the judge suppress the confession and
dismiss the case unless he could have corroborated other testimony. The trial judge found a
"strong likelihood" that the confession had been coerced and said Fierro should get a new trial.
Alas, the CCA overruled a judge once again. Yes, Keller wrote, the police had lied about
coercing a confession, but the trial court would have found Fierro guilty anyway. "[W]e conclude
that applicant's due process rights were violated," she wrote. "But, because we conclude that the
error was harmless, we deny relief." Though he believes Fierro committed the murder, Weiser
thinks he deserves to go free. "I was a prosecutor for ten years, and I put a lot of people to
death," he says. "I never lost one. But to execute a man on illegally produced evidence—it's
wrong. It's not justice. Nobody should be convicted on illegally obtained evidence." Once again:
If violating a citizen's right to due process and threatening torture isn't harmful, what is?
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One of the more baffling things about the CCA is its failure to respect the fact that competent
counsel is an essential part of the constitutional guarantee of a fair trial. The CCA's position is
that any licensed attorney meets the competency standard. For example, in 1997 a death row
inmate named Ricky Kerr wrote the CCA, saying he was worried that his neophyte courtappointed appellate lawyer was overlooking his constitutional claims and that he wanted a new
attorney. The court refused. The attorney subsequently botched the appeal, which the CCA
dismissed. A federal judge stayed Kerr's execution and called the CCA's actions in the case "a
cynical and reprehensible attempt to expedite petitioner's execution at the expense of all
semblance of fairness and integrity."
The CCA's critics say that the court is result-oriented, ruling on ideology. Asked to explain the
court's sometimes bizarre opinions, former judge Baird says, "They are beyond comprehension.
They cannot be understood because they are the product of judges who are intellectually
dishonest. They first determine the result they want, and then they distort the law to fit that
result." But a former colleague of Baird's, Mike McCormick, who served on the court from 1980 to
2000, thinks critics have an agenda of their own: "Calling a court result-oriented, well, it depends
whether you're on the winning side or the losing side."
The real question is whether the role of the court should be restricted to construing the law or
broadened to include dispensing justice. McCormick believes the CCA's job is to interpret the
law: "One individual judge's concept of justice is not what the court is all about." And what about
cases like Ernest Willis', where it looks like an injustice is being done, where it looks like the guy
really might not have committed the crime? "If you have evidence of actual innocence," says
McCormick, "the vehicle to get it in the system is the governor and clemency."
The Board of Pardons and Paroles is often the last chance for the condemned. It isn't much of a
chance, though, and it isn't much of a board either. The eighteen members, all appointed by the
governor, have never gotten together to vote in the past quarter of a century. They've never
even conducted a hearing. They individually consider the cases and then vote, by fax and email. "We vote on our best gut feeling," says member Paul Kiel, "with all the information we
have." A pardon can be granted by the governor only on the board's recommendation. But the
board has granted only two death penalty pardons since 1990, and both were requested by
prosecutors. In short, the board has neither the desire nor the authority to deliberate issues of
innocence. Board chairman Gerald Garrett says that innocence should be up to the judicial
system. "I don't think we should casually set aside rulings of the courts," he says. It's a catch-22
worthy of the whole Texas death penalty system: No one cares about the possibility of
innocence.
And so, six months after Judge Jones ordered a new trial for Ernest Willis, the Court of Criminal
Appeals, in a six-page reply, denied all relief. The state's court of last resort found that Willis
hadn't proved that he took the anti-psychotic drugs involuntarily; that perhaps the state had an
"essential state policy" in giving them that Judge Jones never asked about; that Woolard used
"reasonable professional judgment" in not calling character witnesses; and that the suppressed
psychological report regarding future dangerousness was "inconclusive," an interpretation the
psychologist, Jarvis Wright, disagreed with, later saying in an affidavit that he saw "no evidence
that Mr. Willis would pose a future danger." Doping, cheating, bumbling—if these don't trouble
the Court of Criminal Appeals, what will?
WHAT NOW?
JIM BLANK HAS FILED A habeas petition in federal court and hopes for oral arguments in
Midland soon. But the odds aren't good—since Congress passed the Anti-Terrorism and
Effective Death Penalty Act in 1996, the federal courts have been severely limited in granting
habeas relief. Willis is beginning his sixteenth year on death row. In October 2000 he married for
the seventh time, to Verilyn Harbin, the sister of former death row inmate Ricky McGinn, who
was executed that same year. The two started writing each other a few years ago, then met and
fell in love through the Plexiglas windows of the visitor's cage. She says, "He is the most loving
person I've ever met." He says if not for her, he would have given up already.
Meanwhile, former Pecos County prosecutor Johnson, now a defense attorney, still thinks Willis
is guilty. "Twelve grand jurors and twelve members of the jury—that's twenty-four people who
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made the decision unanimously," he says. He and other defenders of the Texas death penalty
process insist that the system works. This, says Judge Michael Keasler, of the CCA, is the
reason the court doesn't overturn more cases: "They're tried well. That's a tribute to the jobs the
trial judges, prosecutors, and defense lawyers are doing." Try telling that to the federal judges
who have castigated the system. Or to Blank. He and his firm have worked billable hours in
excess of $1 million trying to get Willis off death row. Ultimately, the only death row inmates who
stand a chance in Texas are those with pro bono attorneys—lawyers with the resources,
experience, and desire to take on the state. And this is the final proof that the system doesn't
work. Every Texan who has walked free from death row has done so with outside help—
filmmakers, TV stars, preachers, activists, and pro bono lawyers, not the attorneys appointed by
the state to represent them. They got out in spite of the system, not because of it.
It's an unfair system, and we need a statewide debate on how to straighten it out. The 2001
legislative session showed that capital punishment sits heavily on people's minds. Lawmakers
made some changes, but more are needed: For example, beef up the Fair Defense Act, ensure
that claims of innocence backed by new evidence get a hearing, restructure the Board of
Pardons and Paroles, change the way we select judges to the CCA—or maybe just abolish the
damned thing. At the very least, the Legislature should institute a two-year moratorium on
executions, the length of one legislative cycle, while it studies the problem. In the long run, this
won't prevent any justifiable executions, but it will make sure that every execution is, in the best
sense of the word, justified.
FREE AT LAST
SIX WHO WALKED OFF DEATH ROW.
RANDALL DALE ADAMS was convicted of the 1976 killing of a Dallas policeman who had
stopped a car driven by David Harris. Adams said he wasn't even in the car at the time, but
Harris said Adams was the gunman. At the trial, the state relied on an eyewitness who had
picked someone else out of a lineup, as well as Harris, a sixteen-year-old with a long juvenile
record. As a juvenile, he wasn't eligible for the death penalty. But Adams was, and he got it. In
1988 The Thin Blue Line, a documentary about the case, was released to great acclaim and
Harris confessed. A year later Adams' conviction was overturned, and he was granted a new
trial. The DA dismissed charges, and Adams was freed.
CLARENCE BRANDLEY was a black janitor convicted of the 1980 rape and murder of a
white teenager at Conroe High School. Police officers intimidated a witness who said one of the
school's four white janitors might have done it and refused to seek evidence that would have
exonerated Brandley, such as blood samples from other potential suspects. Ten years later, with
new attorneys, a New Jersey ministry, and 60 Minutes on his side, his conviction was
overturned, and after the prosecution declined to retry, he was released in 1990. Whitewash, a
Showtime movie about the case, was released earlier this year.
RICARDO GUERRA, an illegal immigrant, was riding in a car in Houston in 1982 with friend
Roberto Flores when they were stopped by a policeman. Shots were fired from Flores' gun, and
both the officer and Flores were killed. Though all evidence pointed to Flores as the shooter, the
police went after Guerra, hiding evidence pointing to Flores, bullying witnesses to lie, even
threatening to take one witness's child away if she didn't cooperate. After Vinson and Elkins took
the case pro bono, Guerra's conviction was overturned in 1997 by a federal court, which called
the police misconduct "outrageous." The DA dropped all charges, and Guerra was freed.
KERRY MAX COOK was convicted of sexually mutilating and killing a woman in 1977. His
sentence was overturned in 1997 because the prosecution had withheld evidence and used
statements from a witness who had previously made conflicting statements. Days before a new
trial, Cook pleaded no contest and was released. Soon afterward, DNA tests on semen found in
the woman's underwear proved it didn't belong to Cook after all but to her married boyfriend.
MUNEER DEEB was convicted of hiring David Wayne Spence to kill one of the three victims of
the 1982 Lake Waco murders. The only substantive evidence against him came from two
jailhouse informants, one of whom later recanted. The Texas Court of Criminal Appeals
overturned the conviction in 1991, and Deeb was acquitted at a new trial.
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FEDERICO MACIAS was convicted in 1984 of killing an El Paso couple. His attorney never
called alibi witnesses or questioned the witnesses who placed Macias at the crime scene. A New
York firm took the case pro bono, found the alibi witnesses, and raised doubts about the
prosecution's witnesses. A federal court overturned the conviction in 1992 based on bad
lawyering. A grand jury refused to reindict, and Macias was released.
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Innocence Project Submits Two Arson Cases to Texas
Commission and Requests System-Wide Review
[Print Version]
Filing Marks First Time an Empowered State Entity Has Been
Given Scientific Evidence that an Innocent Person Was
Executed

Expert Panel
Report in Willis
and Willingham
Cases (PDF)

(Austin, Texas; May 2, 2006) – Saying that expert arson analysis shows an
innocent man was executed – and that other people in Texas may have been wrongly convicted of
arson based on erroneous forensic analysis – the Innocence Project today formally submitted two
arson cases to the Texas Forensic Science Commission, along with a request that the panel order a
review of arson convictions across the state.
Today’s filing marks the first time in the nation that scientific evidence showing an innocent person
was executed has been submitted to a government entity that is legally obligated to investigate cases,
reach conclusions, and direct system-wide reviews to determine the extent of the problem.
The two cases the Innocence Project submitted today are the convictions of Ernest Willis and
Cameron Todd Willingham. Willis was convicted of arson murder and sentenced to death in 1987,
and he served 17 years in prison before he was exonerated. Willingham was convicted of arson
murder in 1992 and was executed in February 2004. Among the documents submitted to the
commission today is a 48-page report from an independent five-member panel of some of the
nation’s leading arson investigators, who reviewed more than 1,000 pages of evidence, testimony,
and official documents in the two cases.
In the report, the arson experts – with a combined 138 years of experience in the field – say that
neither of the fires which Willingham and Willis were convicted of setting were arson. The expert
report notes that the evidence and forensic analysis in the Willingham and Willis cases “were the
same,” and that “each and every one” of the forensic interpretations that state experts made in both
men’s trials have been proven scientifically invalid. “While any case of wrongful conviction,
acknowledged or not, is worthy of review, the disparity of the outcomes in these two cases warrants a
closer inspection,” the report says.
In documents submitted today to the nine-member Texas Forensic Science Commission, the
Innocence Project noted substantial forensic analysis problems in the Willingham and Willis cases,
and also asked the panel “to direct a reexamination of other forensic analyses conducted by the
Texas Fire Marshal’s Office or its contractors that may involve the same kind of erroneous arson
analysis, and recommend corrective action.” The Texas Legislature unanimously voted to create the
commission last year to investigate specific cases of forensic misconduct or negligence, as well as
systemic forensics problems in the state.
“The serious problems in both of these cases, and possibly in arson convictions around our state, are
exactly the kind of forensic problems this commission was created to address,” said Texas State
Senator Rodney Ellis (D-Houston). “Public doubts about our criminal justice system will only grow
deeper unless we find out what happened in the Willingham and Willis cases, and how many other
wrongful convictions were also based on bad arson
science.”
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The Willingham and Willis cases point to a broader national problem, said Barry Scheck, Co- Director
of the Innocence Project. “These two cases in Texas are just the tip of the iceberg. Across Texas and
around the country, people are convicted of arson based on junk science that has been completely
discredited for years. Our criminal justice system must be held to the highest possible standard of
solid science and reliable evidence, whether it’s in arson cases like this or in other cases where DNA
evidence can help prove guilt or innocence,” Scheck said.
Nationwide, more than 5,400 people are in prison for arson crimes (in the last year for which
government statistics are available, 2002). More than 12 percent of them are in Texas prisons. In
2004, more than 43,000 fires in the nation were deemed arson.
In addition to expert analysis and background on the Willingham and Willis cases, the Innocence
Project also submitted documentation to the Texas Forensic Science Commission today indicating
that, in the days and weeks leading up to Willingham’s execution, the Governor’s Office and the
Board of Pardons and Paroles had access to – but ignored – critical scientific analysis that cast
serious doubt on whether the fire was arson.
The Innocence Project released the results of Open Records Act requests from earlier this year,
which sought all documents related to a report on the Willingham fire that renowned arson expert Dr.
Gerald Hurst wrote and disseminated to officials in both offices in early February 2004, days before
Willingham was executed.
“Both offices gave us everything they have that involves the Hurst report, and it isn’t much,” Scheck
said. “The documents show that they received the report, but neither office has any record of anyone
acknowledging it, taking note of its significance, responding to it, or calling any attention to it within
the government. The only reasonable conclusion is that the Governor’s Office and the Board of
Pardons and Paroles ignored scientific evidence and went through with the execution, while the same
evidence from the same expert allowed Ernest Willis to walk out of the same prison facility eight
months later.”
Hurst wrote the report on the Willingham fire after being asked by Patricia Cox, Willingham’s cousin,
to review the case. “We tried so hard to get someone to listen to us before Todd was executed.
Although the Governor’s attorney assured me that he had reviewed the new scientific report right
before Todd’s execution, it’s painful to now realize that the Governor’s Office and others just ignored
the evidence that this was a tragic accident and not arson,” Cox said. “We hope the action this
commission takes can prevent this from happening again.”
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Analysis of the Fire Investigation
Methods and Procedures Used in the
Criminal Arson Cases against
Ernest Ray Willis and Cameron Todd Willingham

This report evaluates the fire investigation methods and procedures employed by fire
investigators in the criminal arson cases against Ernest Ray Willis and Cameron Todd Willingham.
The goal of the report is to evaluate the fire investigations as documented by the fire investigators in
the form of reports and their trial testimony. The objective is to assess the methods and procedures
with respect to the contemporaneous fire investigation standard of care and the contemporaneous
knowledge in fire safety science. In addition, this report assesses the methods and procedures with
respect to the current fire investigation standard of care and the current state of knowledge in fire
safety science.
The Willis fire occurred in Iraan, Texas, on June 11, 1986, and the Willingham fire occurred in
Corsicana, Texas on December 23, 1991. On October 6, 2004 Mr. Willis was released from prison
and on February 17, 2004 Cameron Todd Willingham was executed by lethal injection.

STATE OF THE ART
The current standard of care in fire investigation is expressed by NFPA 921, Guide for Fire and
Explosion Investigations, published by the National Fire Protection Association (NFPA). Work on
this document was begun in the mid 1980s, but formal publication did not occur until 1992. Even
after the initial publication date, there was a natural period of time before it had fully achieved the
status of the standard of care. By 1995 when the second edition was published, the status of 921 a
standard of care was well established, but not yet universally acknowledged. NFPA 921 provides a
core methodology, methods for planning and conducting the investigation, and methods for
collecting, interpreting, and documenting evidence. Most modern fire investigations texts mirror or
amplify upon NFPA 921 (e.g., Icove and DeHaan (2004), DeHaan (2002), Lentini (2006)).
The core of the 921 methodology is the application of the scientific method to fire investigation.
In the context of fire investigation this involves the collection of data, the formulation of hypotheses
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from the data, and testing of the hypotheses. Conclusions can only be drawn when only a single
hypothesis survives the testing process. None of the investigators employed this methodology.
Indeed, in no case was any methodology identified. The testifying investigators admitted on the
stand that there were possible alternate hypotheses that were consistent with the facts of the case. In
no instance did this cause the testifying investigator to alter his opinions in the least. The overall
standard that seems to be in use by the investigator is that his professional opinion with regard to
cause was simply the explanation of the case facts that the investigator was personally most
comfortable with. Of course this provides no basis for finding reproducible and defensible
conclusions, an absolute requirement for rational use of fire investigation in the criminal justice
system.
In testing hypotheses, the basis for evaluation is consistency with the case facts and consistency
with our knowledge of fire science. A significant function of NFPA 921 has been the evaluation of
methods and indicators historically used by fire investigators. NFPA 921 has sought to identify
scientifically defensible methods and indicators, and provide suitable limitation to the use of these
methods and indicators. Finally, NFPA 921 provides an educational resource to investigators in
modern fire science in a manner that can be understood and applied by the fire investigation
community.
Prior to NFPA 921 there was no single document that described the standard of care in fire
investigation. For purposes of this analysis the standard of care before NFPA 921 was taken from
fire investigation texts that were published before NFPA 921 was published in 1992 as well as from
the articles published in The Fire and Arson Investigator in the 1980s. Because there are many
sources that contribute to the definition of the standard of care, the standard is less clear and well
defined than in the post-921 period. It is also important to distinguish the community standard of
care from the norms as practiced in the field. In many instances the norms are well below the
standard of care. That is fire investigation as actually practiced fell well short of the teachings of
texts, courses, and articles of the day.
During the 1980s, fire investigation was in the early stages of maturation and change. The
literature reflects some use of and impact of fire science, though the tradition of fire investigation as
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an art based solely upon personal experience and the associated folklore was certainly still in place.
The greatest impacts of science on fire investigation were in analytical chemistry and actual fire
science was only beginning to be used. The status of fire science influence varied among different
texts and within texts.
The status of fire science in the 1980s was sufficiently developed that its limitation did not pose
problems for fire investigators. Much of the knowledge is older than most acknowledge and is
chronicled in a history text (Richardson 2003). The knowledge of fire dynamics was strong and
described in textbooks like Lie (1972) and Drysdale (1985). Thermal decomposition knowledge of
the day is well described by Cullis and Hirschler (1981). Many aspects of fire science were in
textbooks intended for college classes in fire service degree programs like Tuve (1975) and
Friedman (1989). There was excellent information available about furniture fires the monograph by
Babrauskas and Krasney (1985) and later followed up by Krasney, Parker, and Babrauskas (2001).
The fire science basis for fire protection engineering was reduced to handbook form in the late
1980s (SFPE 1988).
While fire science was beginning to have an influence, it must be said that the tradition of fire
investigation as an art based upon experience and folklore remained dominant. Before NFPA 921,
fire investigations texts did not include discussion of an overall methodology. As such, the explicit
notion of formulating and testing hypotheses was generally a foreign notion in the fire investigation
community. As such, there was no rigor in the means of reaching conclusions from the data and its
interpretation. Opinions were generally based upon the investigator’s personal judgment, based on
the information available and in the light of his experience. While never explicitly stated, certainty
in opinions did not need to be any better than “more likely than not”. This, of course, is well below
the “beyond a reasonable doubt” standards that juries are instructed to employ. This should be
viewed in the light of the low reliability of fire indicator evaluation possible at the time based on the
very limited fire science impact. Together these created great potential for juries to treat fire
investigators’ opinions as being more reliable than they deserve, based upon the fire investigation
upon which the opinions were to have been based.
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The overall methodology in arson cases, as practiced in the 1980s, is the process of elimination.
This approach is generally adopted in fire investigation texts. Specific examples include Kennedy
(1977, 1985), DeHaan (1983, 1991), Roblee and McKechnie (1981), Bates (1975), Cardoulis
(1990), Patten and Russell (1986) and Carroll (1979). The process of elimination requires that all
other causes be eliminated except the determined cause. In particular, if a fire is to be determined to
be arson, then all accidental and natural causes must be eliminated. A cause would be eliminated if
it was inconsistent with known case facts or was not physically possible. An undetermined cause
would result if more than one candidate cause could not be eliminated. This method is also
consistent with the idea that all fires should be presumed to be accidental (Carroll (1979), Bates
(1975), Kirk (1969)). A finding of arson would require that the evidence show that this presumption
is not consistent with the facts.
Hobson (1992) characterized the situation as follows: “Up to now, most fire investigators have
been taught to look for results, not to determine reasons. This is based on rote memory of indicators
with little or no understanding of why or how they were formed and what they can actually mean.”
One means of assessing the standard of care in fire investigation is to examine the teaching
materials of the National Fire Academy, the focus of fire service training in the US. Teaching
resources such as National Fire Academy (1988), National Fire Academy (1992), and National Fire
Academy (1996) make use of the various editions of Kirk’s Fire Investigation by DeHaan with little
additional materials in the area of scene examination. In the post-921 era, NFPA 921 is also
included as a course reference. National Fire Academy (1983) does not make use of Kirk’s, but the
content is similar to materials reviewed below.
Common characteristics of incendiary fires have been summarized as: 1. multiple origins, 2.
point of origin where there is no rational ignition potential, 3.accelerant used as indicated by smell,
pour patterns, chemical analysis, or dogs, 4. presence of trailers, 5. deliberately arranged fire load,
6. missing personal items, 7. extra items of contents added to fire load, 8. unusually fast consuming
fire and a very high burning temperature in areas where the fire load is to all respects very ordinary.
9. tampering with FP devices, 10.unnatural fire pattern, 11. timers or incendiary devices found, 12.
tampering with HVAC equipment to enhance fire spread, 13. tampering with utility systems to start
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fires. (Noon (1995)). These are generally agreed upon as indicators, but the difficulties come in
applying them and recognizing their limitations. Many myths have grown up that have no scientific
basis. Some of these are addressed here and Lentini (2006) deals with such myths directly. The
following discussion of the understanding of specific fire indicators is intended to include the
indicators that investigators made use of in the cases included in this analysis. It is in no sense a
comprehensive list of indicators nor is the discussion of any individual indicator in any sense
exhaustive. The goal of the discussion is to understand the use and validity of these indicators in the
fire investigation community and how that understanding has evolved from the 1980s to the
present. For purposes of analysis, the understanding of fire indicators is separated into two general
time periods; post-921 and pre-921. The post-921 period includes 1992 to the present and does not
attempt to deal with the evolution of NFPA 921 during the period. The standard of care in the post921 period is sometimes described as the current or modern understanding of fire indicators. The
pre-921 includes the general period 1980–1992 and the standard of care in that period is often
described as the contemporaneous understanding of fire indicators. The term contemporaneous is
used to denote that it is the standard of care at the time of the initial investigations of the Willis and
Willingham fires. Of course, both the Willis and Willingham cases were only finalized in 2004, so
that both the current and contemporaneous periods are relevant.
V-Patterns
The general notion that V-patterns are formed by fires against wall surfaces is widely accepted
and consistent with our knowledge of fire science. However, there are myths that the width of the
V-pattern is a direct indicator of the rapidity of fire growth (Cardoulis (1990), Brannigan, Bright,
and Jason (1980)). NFPA 921 recognizes that the width of the pattern is dependent on many
variables such that simple conclusions are difficult. The presence of a V-pattern is indicative of
burning occurring at the base of the V which in some instances may be the origin of the fire. The
general trend over time is that the V was first recognized as likely the origin of the fire but may be
caused by secondary ignitions to the simple current view that it simply indicates burning at the base
of the V at some time in the fire. Low V-patterns are favored as origins due to the general tendency
of fire to spread primarily upward.
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Floor Patterns
Floor pattern analysis was the primary method used to substantiate that the fire was arson in
these cases. At this time, the fire science and fire investigation communities are clear that floor
patterns cannot be reliably used as an arson indicator in fully developed fires. The full scale fire test
series reported by Shanley (1997) is the primary evidence used to substantiate that the fully
developed fire and the associated radiation creates floor patterns and destroys preexisting pour
patterns. This study was designed specifically to develop an improve understanding of fire patterns.
In the fire science community it has long been recognized that the temperatures and radiation
associated with fully developed fires is sufficient to ignite floor covering (Lie (1972), Blackshear
(1974), Fang (1981)). Tu and Davis (1976) showed that carpeting did not play a significant role in
pre-flashover fires. In some sense one can say that arsons using accelerants that are unsuccessful in
creating a fully developed fire may have patterns that persist after the fire. This has been shown by
Wolfe et.al. (2009).
Studies of spill fires have given insights into the patterns formed and the quantity of liquid
required to create the patterns. Putorti (2001) studied spill fires on hard surfaces and carpets
specifically to investigate these fires in the context of arson. Gottuk and White (2008) summarize
the wider literature on spill fires, which of course are also of interest in the context of accident
scenarios as well. The spill area per unit volume of liquid fuel is given by Gottuk and White as
57 square feet per gallon. In a normal room of 100–200 square feet, this requires 2–4 gallons to
cover a hard surface, corresponding to a liquid depth of about 0.7 mm. For carpeted surfaces,
Putorti found coverage areas of about 6–12 square feet per gallon. For both hard and carpeted
surfaces, lower application rates are possible if the fuel is splashed around rather than simply
poured. For context, a typical accelerant has a density of about 6 pounds per gallon and its heat of
combustion is similar to plastics. A normal residential fuel load density is about 5 pounds per
square foot so the actual energy contribution of even a massive accelerant application is very low
compared to the typical fuel load of the room in which it is used. Its hazard is in its ease of ignition
and fire spread, not its total energy contribution.
Modern fire investigation resources like NFPA 921 are now in line with the fire science
community. NFPA 921 acknowledges that floor patterns are created by fully developed fires and
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that signatures, like burning cracks and vinyl tile edge curling, can occur in the absence of
accelerants due to radiant heating. NFPA 921 suggests that if an accelerant is suspected, then
samples for laboratory analysis should be taken. Suggestions of accelerant use can include the
patterns, smell, portable gas detector results, or canine identifications. The former methods are field
methods that guide sample collection. Laboratory analysis is the method to determine if there is
accelerant present and its identity. Melting plastics can create patterns that look like liquid spills.
The earlier views of floor patterns in the fire investigator community are both different from the
fire science community and quite diverse. However, most urge caution in the identification of
accelerant use solely based upon visual examination.
Cardoulis (1990) offers “while the inkblot, puddle and flow pattern left by a spilled liquid
accelerant is very distinctive, fire investigators must be careful not to confuse it with a very similar
pattern caused by the fire itself and heat itself.” He further offers that “the center of a burn
configuration involving a flammable liquid puddle may exhibit no char at all because the fuel was
consumed before reaching this point.” An example of a clean puddle pattern can be seen in tests
conducted by Mealy and Gottuk (2006).
Hobson (1992) had a very modern view of floor patterns. “One of the more common burn
patterns and one which is most often misinterpreted is the floor burn pattern. If one were to do a
little study of the statistics that have been derived from many of the tests conducted, you will find
that in 99 percent of the fires involving flashover there will be serious floor burn patterns.” “Far too
many fire investigators, specifically those still involved in the old firemen’s tales school of thought,
immediately, on seeing the floor burn pattern, conjure up the fact that it is a pour pattern resulting
from a liquid accelerant.” He does offer that there are no fingers in burn pattern with innocent floor
patterns and that fingers are characteristic of ignitable liquids. Hobson (1992) notes that ignitable
liquid protects the floor so damage occurs at the edge of the pour and moves inward only as pour
area reduces. He also recognizes that burning foam rubber yields a melt that gives patterns like
ignitable liquids, though foam burns tend to yield more uniform patterns than ignitable liquid can
display. He observes that asphalt tiles or vinyl tiles may reveal irregular patterns and discoloration
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and blister in the absence of liquids due to the fire environment. He also points out that wood and
carpet floors can show patterns in normal fire that result from wear patterns.
DeHaan (1983) suggests that patterns on floors may be apparent and not related to the origin of
the fire. At the same time he offers that “any area which has a floor burned or a wall burned right
down to the floor should be considered suspicious and deserving of further investigation. Such a
burn does not mean by itself that the fire is incendiary in origin. It means only that the fuel load and
the configuration of the fire environment were such that high temperatures were being produced at
the floor level. Something normal to the room may have caused it to burn in this fashion.” With
regard to “Ghost Marks”, DeHaan offers “Depending on the fire conditions and the nature of the
floor tile, it has been observed in experimental room fires that the tile will shrink, exposing the floor
to higher general temperatures and producing very similar effects; so it should not be considered
absolute proof of the presence of a flammable liquid, but it is certainly a very strong indicator of
such an accelerant.”
DeHaan (1983) has an interesting perspective with regard to ultimate opinions by the
investigator. “In the final analysis it is always the experience of the investigator that determines
what importance is to be made of such patterns. The prudent investigator, when all indications are
that a flammable liquid has been used, will recover samples of the flooring and nearby debris for
laboratory testing no matter what odors are present.” Thus, while DeHaan is very cautious about
visually observable patterns, he still is in some sense willing to ultimately rely on the experience
(read judgment) of the investigator. In 1983 he is cautious and encouraging of the use of science,
but he has not yet abandoned the experientially based model of fire investigation.
DeHaan (1987) discussed that floor charring can occur due to radiant heat in normal fire or due
to normal fuels on floor or due to drop down (including draperies and melting plastics). He
identifies that intense local burn patterns on the floor can be created without ignitable liquids.
Bates (1975) acknowledges that low burn under furniture could indicate an accelerant, but that
drop down can create patterns on floor. As such an inventory of items in the room is essential.
Hobson (1992) talks about foam rubber furniture giving intense burning and heavy char on the floor
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and melting onto the floor. Noon (1995) indicates that pour patterns may not be from a liquid pour,
but may be secondary due to existing liquids or fall down burning.
Phillipps and McFadden (1986) recognized that ignitable liquids protect the floor while the
liquid is present so that heat damage occurs at the edge of the existing spill area. More central
damage occurs as the spill recedes. They state that flows of ignitable liquids under doors create
patterns on bottom edge of door that ordinary combustibles cannot. This is inconsistent with our
modern understanding. They also state that fire issuing from a room into another room would not
normally involve burning of flooring in the adjacent room, so that if there is a pattern in the
adjacent room it is an indicator of an ignitable liquid pour. At the same time they acknowledge that
the presence of a floor pattern does not always mean that an accelerant was used. Their general
views are somewhere between the historical myths and our modern understanding. Harmer et.al.
(1983) studied flammable liquids on linoleum floors and found that patterns of bubbling and
charring result. These tests were done without compartment effects. National Fire Academy (1983)
describes burning on bottom edges of doors as unusual in accidental fires, indicating it is not a
strong indicator of an arson fire.
Ettling (1990) studied the ability of gasoline to flow under objects in contact with the floor. He
found that gasoline did not flow under 2 x 4 lumber when gasoline was spilled around it. This
indicates that the protected area not including residue of the accelerant does not mean that it was
not present in the area. This was an investigation taken on by a single investigator no doubt in
response to an issue in a case. In the 1980s and before there was little direct funding of fire
investigation research and this type of contribution represents all that was being done.
The role of plastics in fire was evolving in the 1970s, though by 1980 plastics were widely used
in furniture and furnishings (Zicherman and Allard (1989)). Part of the confusion about the
potential role of plastic melts arises out of lack of fire science input to fire investigation and part of
it results from a slow response to the changing character of materials in use, moving away from
cellulosics to plastics. Fire (1985) recognized that plastic melt patterns look like ignitable liquid
patterns, and called out polyethylene in particular. Roberts (1982) focused on splatter and trailer
patterns associated with ignitable liquids. His discussions reflect views associated with cellulose
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dominated fires, but shows some appreciates of polyurethane foam (in furniture and beds) and
asphalt.
Stickevers (1982) identified that char depths are greater at outer edge of a spill due to recession
during burning. He noted that falling drapery, foam rubber padding, and air flows can cause
patterns that have nothing to do with accelerants. He also noted that the depth of a gasoline spill is
about ⅛ inch and the duration of burning is about 40 seconds. This is generally consistent with
more formal research by Putorti (2001) and reviewed by Gottuk and White (2008) conducted many
years later. At the same time Stickevers asserted that uniform damage with height is not normal and
indicates the use of a flammable liquid and that spalling is an indicator for flammable liquids.
Neither of these is consistent with our current understanding.
Almirall and Furton (2004) indicated that thermal damage or a burn pattern on a combustible
floor can be the result of ventilation, radiant energy from a nearby flame, radiation from hot gases,
dropping or falling materials that burn on the floor, or the burning of an ignitable liquid. This
comports with NFPA 921.
Overall, the 1980s’ views of floor patterns were in transition from the experiential based rules
to the modern science based understanding. There were many cautions available to discourage the
reliance of investigators on floor patterns to indicate accelerant use. An astute investigator could
have recognized that the volume of liquid required to explain room size patterns is beyond what is
most often reasonable and available. Clearly, there was ample guidance to take and analyze samples
to identify accelerants and many warnings about the potential for error in the absence of laboratory
analysis. Nonetheless, it was clearly the case that investigators in these cases did not understand the
importance of having more than visual evidence of accelerant use and were satisfied to base their
opinions almost solely upon this and other equally unreliable indicators.
Crazed Glass
NFPA 921 does not accept crazed glass as an indicator of the use of an accelerant. Cardoulis
(1990) and DeHaan (1983) indicate that crazed glass indicates rapid heat buildup, but do not
uniquely associate this with arson scenarios. Roblee and McKechnie (1981) identify that crazing
can occur due to hose stream application to hot glass, as may well have occurred in these fires,
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given the stage of the fire on fire department arrival. Phillipps and McFadden (1986) indicate that
large crack areas on glass indicate a slow growth fire, while small crack areas indicate a fast
growing fire. Fire science research has not found a basis for these rate dependent crack areas or
the crazing argument (Pagni (2003), DeCicco (2002)), though crack initiation temperatures have
been identified and additional cracking occurs with additional temperature increases.
Spalling
NFPA 921 does not accept spalling as an ignitable liquid fire indicator. While high heating rates
are associated with spalling, this is in way uniquely tied to arson fire. Cardoulis (1990) indicates
that spalling may be an indicator of rapid heat buildup and as such could indicate the presence of a
flammable liquid. Brannigan, Bright, and Jason (1980) discuss that spalling indicates an intense
fire, though no direct link with arson is suggested. Canfield (1984) reported testing of small
concrete floor samples exposed to accelerant fires which did not result in spalling. Smith (1981)
indicates that spalling can occur with ordinary fuels, but does not occur with ignitable liquids. He
indicates that spalling is not a good arson indicator. Lentini (1982) criticized the above small scale
testing and documentation and provided evidence that a floor in an arson fire had spalled. Notably,
Lentini cited Lie (1972) an early fire science text not widely read in fire investigation circles.
Clearly, even in the 1980s, there was no clear indication that spalling was a good arson indicator.
Low Burn
Cardoulis (1990) indicates that low burn patterns may be an indicator of accelerant or may be
the result of drop down burning. Brannigan, Bright, and Jason (1980) discuss the role of layer
radiation in igniting objects and carpeting, thus refuting low burn as an indicator of accelerant use.
Hobson (1992) identifies that in fully developed fires, high temperatures can exist low in the
compartment and as such create low burn patterns. Roblee and McKechnie (1981) and Carroll
(1979) state that low burn indicates the origin, but caution about drop down burning. Roblee and
McKechnie (1981) indicate that burning ignitable liquids on flat surfaces forms an ink-like blob
outline and that burning along the wall down to the floor level and under the edge of molding is
characteristic of ignitable liquid fires. They indicate that Class A (normal fuels) materials tend to
burn above the floor level and are rarely fully consumed without an accelerant. The notion that low
burn on walls is a good indicator of ignitable liquids is not accepted by NFPA 921, or the fire
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science literature. The notion ignores the role of radiation heat transfer in fire. The notion that
ordinary combustibles do not burn completely is wholly without merit, based upon the fire science
literature regarding fully developed fires.
Burn Intensity
The idea that the intensity or temperature of the fire is an indicator of accelerant use is not
accepted by NFPA 921 or the fire science literature. Flame temperatures for normal vs liquid fuels
are very similar, and compartment temperatures cannot be used to distinguish if ordinary or liquid
fuels are involved. Roblee and McKechnie (1981) indicate that severe burning in a corner of a room
or along a wall can indicate the possibility of an accelerant. This is in direct contradiction of the
modern fire science understanding that radiation enhances burning intensity in corners and at walls.
Bates (1975) states that “the intensity of heat generated by the fire may indicate that some
additional fuel has been added to the normal contents of the area.” This suggests that foreign fuels
such as liquids can intensify the fire, but he makes no direct claim that liquids create temperatures
not obtainable by normal fuels. However, tests by Mealy and Gottuk (2006) have shown that the
exponential fire growth from both class A and accelerant ignition scenarios of sofas were similar
with the difference being in the initial development stage before exponential growth. Noon (1995)
does indicate that flammable liquids burn at higher temperatures than ordinary flammable contents,
and have higher heat release rates. The former is untrue, while the latter is most often correct. He
also suggests that flammable liquids on a wood floor would yield higher char rates on floor than
ordinary char rates experienced elsewhere on the same flooring. This is not consistent with our fire
science understanding.
Ventilation Effects
NFPA 921 and the fire science literature are very clear on the role of ventilation influences on
burning and the resulting patterns. Shanley (1997) showed clear evidence of this effect and
documents that enhanced burning occurs proximate to the vent. A number of earlier works indicate
the role of ventilation, burning, and patterns. Cardoulis (1990) states that ventilation influences
burning, and that fire will normally burn in the direction from which it is receiving oxygen. Casto
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and Wright (1984) recognized the role of ventilation in pattern generation. Overall, however, the
1980s’ literature did not often describe ventilation effects on burn pattern formation.
Floor Sampling
Needless to say, NFPA 921 and modern fire debris analysis books (Stauffer et al (2008)) are not
supporters of the wash the floor with a fire hose and then collect samples school of thought.
NFPA 921 treats all field based accelerant methods as means of identifying samples for laboratory
analysis. Cardoulis (1990) suggests that samples for analysis must be taken before the floor is
washed with water and points out the potential for normally occurring petroleum products or
pyrolysis products being confused with an accelerant. DeHaan (1983) indicates that successful
cases have been prosecuted without any conclusive laboratory results for incendiary materials. Four
years later DeHaan, J. (1987) strongly encourages laboratory analysis for accelerant residues. Gohar
(1983) reported on room testing with hard wood flooring with nylon carpet and jute backing that
indicates that accelerant traces will survive totally involved room fire conditions Stone and
Lomonte (1984) reported that in only 107 of 310 cases (suspicious) they found evidence of
hydrocarbon accelerants. They also point out the need for chemical analysis to avoid possible
interpretation of pyrolysis products as accelerants. In more recent work, Lentini (1998) discusses
analytical methods to avoid misinterpretation of materials, such as asphalt, as accelerants. It is fair
to characterize that in the 1980s investigators widely accepted positive laboratory results for
accelerants if it was available, but they also consider such evidence as entirely unnecessary in
reaching conclusions that a fire involves intentional use of an ignitable liquid.
Annealed Furniture Springs and Other Furniture Effects
Based upon full scale and laboratory testing, Tobin and Monson (1989) and Tobin (1990)
concluded that observation of the "collapsed" state of coiled furniture/bedding springs is not a
reliable indicator of whether a fire was initiated by a smoldering cigarette or accelerated by the
presence of a hydrocarbon. They also review the prior literature and the conflicting conclusions
found in the fire investigation literature. Tobin’s findings are consistent with NFPA 921.
Bates (1975) observed that smoldering couches lead to annealing of springs and rapid fires do
not. DeHaan (1983) offered that annealed springs are an indicator of smoldering if localized, but
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that this can also be produced by external fire, or by debris falling onto furniture. Clearly he does
view it as a good indicator. Hobson (1992) opines that annealing springs occurs due to deep seated
smolder and not from flaming fires initiated on the surface of the furniture. Phillipps and McFadden
(1986) suggest that when flames travel to upholstered furniture, the damage is usually confined to
the surface material. The fire will not burn down into the padding or drop down below the furniture.
These things will occur if the furniture item is the origin. If springs retain their elasticity, then the
fire could not have started there. They regard this as quite reliable! These views are not consistent
with the modern fire investigation literature or the fire science literature.
Multiple Points of Origin
Multiple points of origin may indicate that a fire is intentionally set. However, there are means
by which multiple origins may occur accidentally and more commonly multiple apparent points of
origin may exist. In NFPA 921, such alternate means of creation of apparent points of origin
include drop down burning, radiant ignition, and embers. DeHaan (1983) points to several obvious
indicators of arson as separate multiple points of origin, the presence of trailers of flammable
liquids, paper or rags, or igniting devices. These, he says, point to incendiarism. Bates (1975) notes
that “in order to develop sufficient evidence to prove that the crime of arson did occur, it is
necessary to overcome any possible accidental or providential origin of the fire. One method of
developing such evidence is by proof of the existence of “separate” fires.” Carroll (1979) cautions
that multiple low points does not mean arson as they may occur due to fall down or spillage of
flammable liquid in the course of the fire. Gudmann and Dillon (1988) identify radiation and drop
down as causing the appearance of multiple origins. Clearly, this indicator has always been
recognized to be fraught with difficulties.
WILLIS CASE
The Willis fire occurred in Iraan, Texas, on June 11, 1986. The Iraan Fire Department received
notification of the fire at 4:44 am. Upon arrival, the front of the home was fully involved with
flames extending from windows on the front of the home and with fire involving the front porch.
At the time of the fire, the home was occupied by Billy Don Willis, Ernest Willis, Gail Jo
Allison. and Elizabeth Grace Belve. The tenants of the home, Michael Thomas Robinson and wife
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Cheryl Lynn Robinson, had been arrested by police the evening before the fire as a result of noise
complaints by neighbors. The unarrested temporary occupants of the home were warned that if they
did not remain quiet, they too would find themselves in jail.
At the time of fire department arrival, Billy Don Willis and Ernest Willis were outside the front
of the home. Gail Jo Allison. and Elizabeth Grace Belve were still within the home and their bodies
were later found within the home.

Brown Report
A four page June 20, 1986 (nine days after the fire) report was prepared by Texas State Fire
Marshall (FM) Le Roy Brown, based upon his investigation performed with Edward Cheever, a
new Fire Marshall receiving on the job training with FM Brown. The report provides a brief
narrative of the discovery of the fire which included Ernest Willis discovering the fire, attempting
unsuccessfully to alert and rescue other occupants, leaving the home and phoning the fire
department.
The report describes the construction of the home which includes numerous incorrect
descriptions of the home. Among the significant disparities is that the wood paneling that existed in
most of the home was described as sheetrock and the cellulosic ceiling tiles were described as
sheetrock. The combustible wall and ceiling surfaces which FM Brown misidentified had a marked
effect on fire growth rates within the home.
The report concludes that there were multiple points of fire origin within the living room and
dining room. No bases for this conclusion are provided. The report further identifies that an
unidentified flammable liquid had been applied to a large portion of the living room and dining
room. The report indicates that the flammable liquid was ignited by an unknown means.
In the section entitled “Involved Subjects,” only Ernest Willis was identified. None of the other
occupants or tenants was identified.
FM Brown interviewed Ernest Willis who stated that he was asleep on the couch in the living
room and was awakened by smoke. Mr. Willis stated he ran through the fire in the living room and
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the dining room to the kitchen and into the back bedroom and tried to get Elizabeth Grace Belve
out, but was overcome by smoke. Mr. Willis stated he then turned around, bypassing the back door
in the kitchen, ran through the fire in the dining room and the living room and out the front door.
Ernest Willis then advised that he went around to the side of the structure and started knocking out
windows trying to get individuals out of the residence. FM Brown also interviewed Billy Don
Willis, who stated he was in the bed with Gail Jo Allison in the southwest bedroom of the
residence, when he heard a loud popping and crackling sound. Billy Don Willis advised he got up
and opened the bedroom door to investigate. When Willis opened the bedroom door, fire and
smoke came into the room from the hallway. Mr. Willis advised that he then ran through the
bedroom, jumped on the bed and out through the window. Mr. Willis advised he then turned around
and tried to get Gail Jo Allison out, but could not because the window was too high. No mention of
the state of the occupants due to their partying was included in the report. There is no indication that
FM Brown had reviewed any hospital records or autopsies with respect to drug or alcohol levels of
occupants.
The report does not document any photography or other documentation of the scene prepared
by FM Brown on the fire scene and does not reflect any collection of samples for laboratory
analysis. The report does not reflect the fact that FM Brown was on the scene for less than a day
and that the scene had been severely altered by Deputy Sherriff Jackson and County Fire Marshall
Kenley prior to FM Brown arriving on scene.
Both Billy Don and Ernest Willis voluntarily took polygraph examinations. Based upon the
results, FM Brown concluded that Bill Don knew nothing of the fire and that Ernest Willis had
knowledge of the fire and did start the fire. No basis for this conclusion is provided in the report.
The report concludes that based upon the physical evidence at the scene, the fire was
incendiary. The nature of the physical evidence is nowhere described or provided.
This report provides conclusions about multiple fire origins, the use of flammable liquid as an
accelerant, and the party responsible for the fire and provides no bases for any of the conclusions.
As such, this report asserts conclusions based solely upon the personal judgment of the investigator.
It provides no basis for a rational review of the report, its methods, or findings. Neither the
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scientific method nor any other methodology is employed to develop hypotheses and evaluate
identified hypotheses. There is no evidence in the report that any other potential fire causes were
considered. The report amounts to the unsubstantiated personal belief of the investigator.

Dailey Report
Insurance investigator John Dailey prepared an 18 page reported dated 24 June 1986 (13 days
after the fire). Mr. Dailey’s report reflects that he interviewed members of the Iraan Volunteer Fire
Department who responded to the call. These included Cynthia Green, Dina Collins, Randy
Peterson, and Robbie Dominguez. He also interviewed Deputy Sheriff Larry Jackson, who had
arrived shortly after the first arriving fire department units. Deputy Sheriff Larry Jackson also
investigated the fire directly after the fire was extinguished and found the bodies of Gail Jo Allison.
and Elizabeth Grace Belve. Apparently, it is Deputy Sheriff Larry Jackson who initially determined
that the fire was suspicious and requested the assistance of Crockett County Fire Marshall Steve
Kenley. Both Kenley and Jackson were present at the fire scene on 12 June 1986 when Dailey
arrived and no other investigators were present.
The fire department eyewitnesses describe a consistent picture of the fire scene upon arrival and
the actions taken by the fire department, though each person has their own vantage point on the
activities. Upon arrival they indicate that the front of the home was fully involved and flames were
issuing from windows and the porch gable. Breaking windows could be heard. Both Billy Don and
Ernest Willis were observed outside the home and it was quickly learned that two victims were still
inside. Both Willis’s had bare feet and did not suffer burns. Firefighter Dominguez described his
attempt to rescue the victims and his attempt to enter Bedroom #3. He did not observe fire in that
bedroom, though he saw flamelets at the door between Bedroom #2 and #3. On numerous
occasions Dailey reports in these narratives that the Willis’s were unemotional and further noted at
length the emotional upset of FF Dominguez upon realizing he had not succeeded in rescuing the
victims. Dailey portrays by his treatment of the eyewitness statements that the Willis’s were
uncaring or indifferent to the fates of the victims. Notably, Dailey does not report having
interviewed the Willis’s.
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In his walk around the home upon arrival on the scene, Dailey reports that no flammable liquid
containers were visible outside the home. He noted that both the front and back doors had been
burned off entirely, with severe external damage to the home in the front. The living room and
dining room had been entirely cleaned out and washed down before Dailey arrived. The remnants
of the contents of these rooms were on a pile on the front porch.
Upon examining the breaker box, all circuits were in the off position, indicating that firefighters
or investigators had turned off the breakers and no information was available if circuits had tripped
during the fire. The only furniture in the living room or dining room was the remnants of a couch
and an upholstered chair that had been replaced by investigators after the cleaning out and washing
out process. No remnants of the dining room table and chairs or a small china closet were found.
The front door of the home was entirely consumed with heavy damage to the door frame. The
door sill showed evidence of heavy burning. The ceilings of both the dining room and living room
had been penetrated by the fire and damaged the rafters above. The ceilings were sheetrock with
cellulosic ceiling tiles installed over furring strips. The walls were noted to have been wood
paneling throughout most of the home, which Dailey recognized as being significant with respect to
fire growth rates.
Dailey noted that the cleaned and washed floors showed severe and extensive flammable liquid
burn patterns which had gone through the carpeting, the foam rubber padding, the asphalt tile
covering, and into the plywood subflooring. Dailey cites no methodology for this determination and
apparently made the determination of the extensive application of flammable liquid solely on the
basis of visual patterns of damage to the cleaned floor. At that time other rooms had not been
excavated.
Dailey noted that low burning only occurred in the living room in the southeast corner where a
couch had been. He attributed this low burn pattern to pouring of flammable liquid onto the couch.
He attributed a similar fire pattern in the southeast corner of the dining room to flammable liquids
as well. In examining bedroom #3, Dailey opined that rug damage at the foot of the bed and trails
of damage toward the door leading to the kitchen were due to flammable liquid pour.
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Dailey took samples from the living room, dining room, kitchen and bedroom #3 for analysis
for evidence of accelerants. At the time of the writing of the report, lab results were not yet
available. Ultimately, the samples proved negative. Dailey reports that he and FM Kenley each used
his respective portable gas detector (sniffer) and found no indications of accelerant within the
home.
Dailey reported that Deputy Sheriff Jackson became suspicious of the fire based upon his initial
questioning of the Willis’s. It was this suspicion that caused Jackson to clean out the living room
and dining room immediately to examine the floor and of course found the severe burn patterns in
these two rooms before FM Brown arrived. On June 13–14, Dailey oversaw the cleaning out of the
entire house. Once again, they washed the floors in the kitchen, dining room, and living room with
water. Dailey retained samples of the carpeting and padding from the living room/dining room and
shag carpet from bedroom #3 for future use. However, neither the report nor his trial testimony
indicates that these samples were used in the investigation.
Dailey examined the electrical outlets in the living room, dining room, and kitchen, finding no
evidence of overheating or shorting. It is presumed that any appliances plugged into these outlets
had been cleaned out with the general floor cleaning as no mention of analysis of these is presented.
Dailey cited the presence of low burn in the living room, dining room, and kitchen as consistent
with the use of flammable liquids. He further opined that the complete consumption of the sofa, the
sever burning of the easy chair, and the severe and uneven burning of a second couch further
substantiated an “unnatural and set fire.” He made reference to the extent of smoking of the glass
windows broken out, but drew no direct conclusion from this evidence though he did note that such
smoking could result from a hydrocarbon-based accelerant.
Dailey reported that the Pecos County Sheriff stated that Deputy Jackson was in charge of the
fire investigation. Sheriff Wilson stated that he had gone to the scene to collect the bodies of the
deceased. Sheriff Wilson notified the State Fire Marshall’s Office of the fire deaths and FM Leroy
Brown arrived on the scene on June 11, 1986. Apparently, FM Brown was on the scene only on
June 11.
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Dailey’s report recounts portions of Deputy Sherriff Jackson’s investigation and the events
leading up to the fire. At 9:45 pm the evening before the fire, police received a complaint about
noise at the home. The account is written using the personal pronoun, he, apparently referring to
Jackson personally. He arrived at the home and found the four guests (Billy Don Willis, Ernest
Willis, Gail Jo Allison, and Elizabeth Grace Belve) and Mr. and Mrs. Robinson, the tenants,
drinking and making noise. Mrs. Robinson had been shoving a car down the street and Sherriff
Jackson instructed them all to remain in the home and be quiet. About 30–40 minutes later, a
further complaint call was received. He responded and took Mr. and Mrs. Robinson to the county
jail, warning the others to go back into the hose and not come back out or he would arrest them as
well. The police received no further calls.
Sheriff Wilson and Deputy Sheriff Jackson took the Willis’s to Midland Texas where they were
given polygraph examinations by the Texas Department of Public Safety regarding their knowledge
of the fire. Deputy Sheriff Jackson advised that Billy had passed the test and Ernest failed the test
badly indicating that he actually did set the fire at the home. Subsequently, Ernest continued to deny
any knowledge of the fire, sticking to his original story that he spent the night on the couch and was
awakened by smoke and fire. As a result of the polygraph results, Deputy Jackson went ahead the
next morning to hire a crew of men to completely empty and clean the home so that all of the floors
could be examined. It was at this time that the floors were seen to exhibit burn patterns from the
front to the back of the home. The patterns were interpreted to indicate that an arsonist had poured
flammable liquid from the foot of the bed in bedroom #3 through the home from the back to the
front in such away as to seal off escape from the home. These patterns were taken to make Ernest’s
story unbelievable, because his story included him moving to bedroom #3 in a rescue attempt. If
such an arson fire had been set, he would be expected to have injuries to the lower extremities,
especially portions of the feet.
Dailey recorded that Mr. Robinson, the tenant, informed Deputy Jackson that Robinson had left
four one-quart bottles of methanol on the front porch. Dailey reports that he and Jackson agreed that
the volatility and water soluble nature of methanol was the reason that the sniffers did not respond.
There are pictures in the file of one-quart bottles of malathion, but no bottles of methanol. It
appears that there was a miscommunication regarding the identity of the liquid. Malathion is an
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insecticide that uses petroleum distillates as a carrier/diluent. Thus, the product is not water soluble,
is not highly volatile, and would be expected to be detectable by portable gas detectors if present.
Jackson advised that a neighbor had a bottle of “methanol” on his front porch which apparently
could have been used and replaced by the arsonist. This glass jar was sent to the laboratory for
fingerprint analysis. No results of the test were provided in Dailey’s report. Dailey and Jackson
agreed that Ernest Willis is the person that set the fire in the home that morning based upon the
above evidence and Ernest Willis’ story.
Michael Robinson told Dailey that Billy Willis had been staying with them temporarily and that
they had met Ernest only a few times. He also reported that drinking the afternoon before the fire
through the time Michael and Cheryl Robinson being arrested them around 10:30 pm.
Mr. Robinson reported that Cheryl Robinson was diabetic and when she drinks she sometimes goes
crazy. This is consistent with the disturbance involving pushing cars around out of doors.
Dailey interviewed a number of neighbors about the fire. The observations of the neighbors
were consistent with the observations of the first responders’ interviews with respect to the fire
appearance and the Willis’ actions.
Dailey concluded that the origin of the fire was the foot of the bed in Bedroom #3 where a small
amount of flammable liquid had been poured along the bed. He found no evidence of a connecting
trail of flammable liquid to the kitchen, dining room and living room where large amounts of
flammable liquid had been poured. He opined that ignition occurred at the front door. He further
opined that the two couches and an easy chair had also been doused with flammable liquid. He
found no evidence of an accidental fire cause and opined that the four quarts of “methanol” stored
on the front porch were used in the arson. None of the bottles were found and this was attributed by
Dailey to the bottles falling down from the porch and being broken during firefighting.

Cheever Testimony
On direct examination FM Cheever indicated that he had become certified in fire investigation
in November 1985, eight months before the fire, and that he had prior experience as a policeman
and a firefighter. He indicated that he was working for FM Brown at the time, getting acclimated to
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the territory and his new job, and that he was assisting FM Brown in the investigation. He indicated
that he supervised some of the scene clean up and instructed the cleaners to pile the salvageable
furnishings in a pile. He did not inventory any of these items.
FM Cheever provided the following list of evidentiary items that formed the basis of his
opinion: 1) low burn on the walls, burn patterns on the floor, and general burn patterns, 2) the
intensity of the damage to the ceiling of the living room and dining room, 3) the damage patterns
and severity of damage to furniture, and 4) exclusion of one electrical outlet he examined. FM
Cheever indicated that the low burn on the walls indicated that the heat source that caused the
damage was low, consistent with flammable liquids on the floor. He also indicated that damage
patterns on the floor indicated flammable liquids but had no idea how much flammable liquid
would be needed to explain the evidence. The damage to the porch indicated low burn on the porch
as well. He admitted his opinion that the fire was arson was solely based upon his own personal
observations of damage to the home during his less than one day examination. He did not rely upon
any outside sources of information nor did he rely upon the report prepared by FM Brown. He
relied solely upon his training and observations. He took no photographs, took no samples or
evidence, did not use a portable gas detector, and had no investigation notes. He was unaware of
others collecting samples and apparently felt no need to consult the results of sample testing in
formulating his opinions.
He told the jury that the damage patterns on the front of the house were indicative of the fire
source being at very low level. He opined that if the fire had started high in the home, that the
entirety of the home at that higher level would be consumed before such low level burning could be
observed. He told the jury that the heaviest damage was in the living room and dining room, and to
a lesser extent the kitchen, and that they focused on these areas as a result.
FM Cheever recounted that there was still debris on the floors of the living room and dining
room when he arrived on the scene and that later the location of furnishings was provided by Mr.
Robinson. The carpet remnants were removed with all other contents in the process of removing
debris to evaluate patterns at the lowest level. The debris removal was ordered by FM Brown and
was carried out using Deputies pressed into service. There was no evidence given that the removal
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of the debris was done as part of the examination of evidence. Unskilled Deputies (i.e., not fire
investigators) were the bulk of the work force and detailed examination of the debris seems to not
have been the goal of the debris removal team. Cheever admitted that his investigation was limited
to the dining room and living room only.
In his testimony FM Cheever explained the concept of radiation to the jury and its role in fire.
The explanation involved item to item radiation heat transfer and gave no indication of the role of
radiation from the hot gas layer in a room. He opined that the burning of the carpet was indicative
of the use of a flammable liquid. He did not address the role in radiation from the hot gas layer to
the floor as a potential cause of carpet burning. He further opined that the charring of the door jamb
was due to flammable liquid burning and that no other fuel source could explain the damage.
During his direct testimony he did not know the material that comprised the ceiling and never
acknowledged that the walls were wood paneling. He also indicated that he did not examine the
carpet padding closely and did not know what type of material it was. While he did not know what
the ceiling material, he opined that if a ceiling tile fell down, it would fall directly down and could
not fall under furniture. Apparently, he believed that falling items are incapable of falling on their
edge and move horizontally. He opined that burn marks on the floor under the couch were the result
of flammable liquid application, apparently unaware that polyurethane creates liquid melt during
the course of a couch fire (see e.g., Wolfe et.al. 2009 for a photo).
The electrical examination was limited to one outlet that had apparently had problems
historically, the light switches, and the breaker box. No other outlets were examined and no
appliances were examined.
In examining the remains of a couch, the differential in damage from one end to the other was
taken to be indicative of the use of flammable liquid on one end of the couch and the associated
burn patterns on the floor were taken to indicate the burning of flammable liquid associated with
the couch. He opined that the pattern of floor damage from the kitchen to the front of the house was
indicative of a flammable liquid pour through the three rooms. He indicated that based upon his
understanding of the pour patterns, the couches would have been involved immediately and that
anyone on that couch at the time of ignition would have been burned.
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In discussing the condition of the dining room, FM Cheever noted the complete consumption of
the dining room table and chairs, which he opined was inconsistent with drop down burning. In his
testimony he alluded to the possibility of flashover in the dining room. He never explained the
concept to the jury and focused in his testimony on drop down burning as the alternative to a
flammable liquid pour.
While FM Cheever opined that there was a flammable liquid pour from the front to the rear of
the home, he had no idea the quantity of liquid that was poured and no idea what liquid was poured.
He opined that flammable liquid poured in front of a couch onto a carpet and padding could flow
under the couch despite the sponge-like nature of the carpet and pad. He seemed unaware of
wicking phenomena and the effect of carpet and padding upon burning rates. During his cross
examination, he reported arriving on scene between 1 and 3 pm. Since we know from Dailey that
FM Cheevers and Brown were not on the scene the next day, the duration of the scene examination
was nominally only half a day.
Under cross examination, when posed with hypothetical evidence of floor to ceiling burn
patterns in one or more bedrooms would affect his opinions; FM Cheevers indicated that it would
not have influenced his opinions. This is inconsistent with his own acknowledged methodology of
association of severe burning with the potential for early involvement. FM Cheevers also associated
the angle of damage into the floor as indicative of a flammable liquid fire. While he believes this
myth of fire investigation, he did nothing to document the pattern in the form of photos or notes. In
discussing his opinions on damage to the front door jamb, he persisted in the view that the damage
was either flammable liquid or the result of drop down. He did not consider radiation from the hot
gas layer or emerging flame at the front door as a potential source of the thermal energy required to
damage the door jamb sill. On cross examination he admitted that radiation from above could
scorch or ignite carpeting or other materials, but this realization did not seem to play a role in his
formulation of opinions regarding the fire. He indicated that he had never seen a fire where
radiation from above played a role in damage to the floor. He also acknowledged that patterns on
the floor similar in appearance to flammable liquid pours could occur in the course of an accidental
fire, but provided no basis for his determination that these patterns were due to flammable liquids.
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While FM Cheever was aware of different flammability classifications for carpet, he knew nothing
of the properties of the carpet in this home.
On redirect, FM Cheever cited that the uniform damage to the upper portions of the porch could
not have come from flames issuing from the interior of the home. The unstated assertion was that
something additional, like flammable liquids on the porch would be needed. Again on redirect, FM
Cheever asserted that damage to the floor if ignited by radiation would be different below the
dining room table. Apparently, he thought that the table burning would not have substantially the
same radiative effect as other surfaces above like the ceiling. He was also unaware that radiation to
the floor could cause irregular damage patterns.

Dailey Testimony
Mr. Dailey discussed his training and experience as a fire investigator and an FBI agent before
that. His training as a fire investigator was completed in 1983, three years before this fire. He
indicated that when he arrived at the scene, it had been significantly disturbed, including all
contents removal from the living room and dining room and subsequent water washing of the floor.
While FM Cheever spent only half a day on the scene, Dailey reported spending 2 ½ days on scene.
Mr. Dailey discussed his interviewing, consistent with his report, and told the jury that he did
photograph the scene and collected 10 samples for laboratory analysis. The laboratory analysis was
negative for any accelerant/ flammable liquid. He indicated that a negative finding in an arson
incident was not unusual and this could be impacted by the fire department firefighting operations
or simply the intensity of the fire. He failed to note that the removal of all floor coverings and
washing down the surface by investigators might have an effect. He did not interview either of the
Willis’s. His investigation using his portable gas detector yielded negative results.
Mr. Dailey testified that he hired six guys to remove everything from the house (beyond the two
rooms cleaned by the public sector investigators). Clearly, these individuals did not and were not
qualified to examine debris evidence. The goal of this activity was simply to expose the floor.
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In discussing fire patterns Mr. Dailey focused on the fact that fire goes up and only
acknowledged banking down of heat in closed compartment fires, but regarded such banking down
as unusual. He regarded the damage to the front door jamb as not consistent with a non-arson fire
and as an indicator of a suspicious fire. At the same time, he acknowledged that charring to the
porch deck was the result of radiation from burning above.
In examining the front door jamb sill, he noted severe charring as well as flammable liquid
patterns on the underside of the jamb board. He believed the patterns on the underside could not
have occurred due to heating from above and must have been the result of flammable liquid. He did
not address the potential role of the carpeting or padding. He did describe the patterns on the jamb
as similar to patterns on the living room floor. Mr. Dailey considered the patterns on the floor of the
living room and dining room to be flammable liquid pour patterns. He considered the extent of
damage to the furniture to be inconsistent with an accidental fire, indicating that the damage was
due to the use of a flammable liquid. He noted the annealing of the couch springs and opined that
this was characteristic of an accelerant being placed upon the couch. He eliminated a cigarette
ignition of a couch as the cause, indicating that such ignitions are difficult and infrequent. As
anyone who has followed the safe cigarette movement knows, this is far from the truth.
Dailey sees pour patterns underneath the couch that he attributes to the flow of flammable
liquid under the couch through the carpet and pad. He seems not to recognize that when
polyurethane burns, a liquid melt is formed which often burns beneath the couch in the same
manner as a flammable liquid might, nor does he generally acknowledge that the carpet and
padding also form liquids during decomposition, nor does he acknowledge that accidental fires
generally can produce floor patterns. He also denies that upholstered furniture will burn completely
in the absence of an accelerant (see e.g., Mealy and Gottuk, 2006, as an example of complete
consumption of a couch). At the same time, Dailey acknowledges that low burn patterns are not
unusual.
Dailey considers burning of linoleum as unusual in a fire and indicative of a flammable liquid
fire. He ignores the fact that the back door was fully consumed in the fire and that this source of air
would enhance local burning in this area.
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Interestingly, at trial Dailey changed his mind about flammable liquid in bedroom #3. While his
direct observation of bedroom #3 led him to believe that there was a pour pattern, on reviewing his
photos he reconsidered this opinion and considered the damage due simply to drop down burning. It
is notable that his photo was deemed more instructive than his direct observation during his scene
investigation. While Dailey correctly understood the interior finishes to be wood panel walls and
cellulosic ceiling tiles, he did not believe the cellulosic ceiling tiles were flammable. Rather he
thought the tiles were glued to the ceiling and it was only the glue that was flammable. Later in his
testimony he contradicted this construction and asserted that the ceiling tile was nailed into furring
strips. Interestingly, Dailey took samples of the wood subfloor in the dining room and living room
but did not take samples of the carpet or pad that had been in those rooms because the debris pile
left to him by the public sector investigators included debris from both rooms together. Without
being able to identify which room the sample came from, he declined to have the carpet and pad
sampled at all.
While Dailey was clear in his own mind that flammable liquid had been poured in the living
room, dining room, and kitchen, he had no idea how much liquid would be required to cause the
observed pattern. He also opined that in his experience flammable liquid did not run horizontally in
carpeted floors and burned only where poured. He also opined that the fire would not spread to the
adjacent carpet where no flammable liquid was present. At the same time, he actually had no idea
how much carpet had burned because he essentially ignored the debris pile on the porch as a source
of evidence. He did not use his portable gas detector to investigate the debris pile.
While Dailey did inspect the breaker box in the home, he did not dissemble the outlets in the
dining room and living room to evaluate electrical activity in these areas that may have caused the
fire. He did no examination of electrical appliances in these rooms.
Dailey’s direct testimony ended with him opining that the fire was in fact arson. He testified
that no fuel load was present that could explain the burn patterns on the floor, could burn through
the ceiling into the attic, and completely destroy the furniture items in the dining room and living
room. Apparently, he did not recognize the carpet and padding as a fuel load, the wood paneling
and cellulosic ceiling tiles as a fuel load, and the furniture as items fully capable of complete
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consumption in accidental fires. Indeed, he directly testified that the dining room table was not part
of the fuel load and he did not expect it to burn, only char. He opined directly that the consumption
of the table was direct evidence that an accelerant was involved.
Dailey opined that Ernest Willis’s statement of his actions upon discovering the fire were not
possible because they did not comport with his view of the fire and the flammable liquid pour.
Dailey spoke of the rapidity of the fire spread along the path of the flammable liquid, but nowhere
in his testimony does the identity of the flammable liquid ever come up.
On cross examination Dailey acknowledged the rapid flame spread that is expected on the wood
paneling present in the living room and dining rooms. Dailey was clear in his own mind that
radiation from above could not create the burn patterns on a carpeted floor. He was unaware of any
view in the profession that floor patterns could be created by radiation from above.

Willis Analysis
In the Willis case, the investigation included a number of organizations and individuals. The
reports and testimonies of individuals do not generally reflect a team investigation approach.
Deputy Sherriff Jackson seems to be the center of the investigation in terms of the time spent on the
scene and interacting with the various investigators. The writer was not provided any documents
that were produced by Sherriff Jackson and his trial testimony was similarly not available to the
writer. The State Fire Marshalls made only a brief site visit and appeared to not have done any other
form of investigation. While it is common for insurance investigators to cooperate with the public
sector, in the Willis case, the private sector provided the most detailed report and overall
documentation.
FM Cheever
In the Willis fire, we find the unusual combination of a very new and junior FM Cheever and an
only slightly more experienced insurance company fire investigator, Investigator Dailey. The
absence of FM Brown from the stand is notable. FM Cheever provides the most basic fire
investigation deficiencies and problems. Beyond his inexperience, he spent less than a day on the
fire scene and did no other form of investigation to develop his opinions. During his site work he
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took no notes, no photos, collected no evidence, and collected no samples for laboratory analysis.
The process of debris removal was performed without fire investigative purpose. Debris should
have been carefully removed in a layering process with full documentation via photography. In the
process, evidence of the original room contents, evidence of potential accidental causes, evidence of
incendiary devices, or remains of foreign materials should have been sought and documented. In
many fire scenes it is not uncommon to perform this process in a matrix with cells of 1-3 feet in
dimension, using hand trowels and sifting screens. Contrast this process with the wholesale
shoveling out of two entire rooms and piling it all together on the porch without examination. The
evidentiary value of the two rooms was seriously compromised by the methods employed. FM
Cheevers was only interested in uncovering the subfloor that he imagined would be a map to the
fire. He was indifferent to the carpet, to the carpet padding, and only found value in well attached
floor tiles and the subfloor.
FM Cheevers examined only one electrical outlet and no electrical appliances. One cannot
legitimately eliminate all electrical causes with such a cursory examination. No other accidental
causes were investigated. Indeed, any evidence which would have led to a testable hypothesis was
shoveled out and put in a pile.
The indicators used by FM Cheever for an incendiary fire were low burn, the intensity of the
fire damage, and the damage levels on furniture items. None of these are considered reliable
indicators for the use of an accelerant. He had no idea what quantity of accelerant was needed to
explain the damage, he had no idea what the liquid was, and he had no idea where the liquid came
from.
His knowledge of fire science was significantly below current standards for fire investigators.
He incorrectly thought that carpet could not burn in a room unless an accelerant was used. He
thought that patterns under a furniture item were the result of an accelerant placed on the furniture.
He apparently did not understand that polyurethane foam creates a melt while it burns which often
burns as a spill on the floor beneath the furniture item. He did not understand that differential
damage on a couch from end to end is a normal pattern (e.g., Mealy and Gottuk, 2006). He had no
appreciation of the role of radiation in compartment fires which led to great misunderstandings of
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the floor damage. He contended that he had never seen a fire where radiation from above played a
role. That is a reflection both of his inexperience and his lack of understanding of what he had seen.
The investigative work by FM Cheever was well below modern standards as was his knowledge
and insights into fire. His work could not be found to be anywhere near the standards anticipated by
NFPA 921.
The investigation conducted by FM Cheevers did not meet the standards of the day. Books of
the 1980s were very clear with respect to the important role of interviews, which FM Cheevers
failed to do or consider. The books of the day were also clear about the need for documentation of
the investigation in the form of notes, photos, logs, sketches, and reports. FM Cheevers failed to
provide any form of documentation of his investigation and relied solely upon his personal memory
of what he observed. The books of the day were equally clear about the need for evidence collection
and sampling for the presence of accelerants. FM Cheevers did not examine most of the debris
removed, retained no evidence, and failed to sample for the presence of an accelerant. He was
further uninterested in the results of laboratory analysis of samples taken by others.
In terms of his use of indicators, the literature of the day was full of cautions about low burn and
burn intensity indicators, indicating that these indicators could result from non-arson related causes.
His interpretation of furniture damage patterns was at odds with many 1980’s sources. His
examination of only a single outlet and his failure to examine electrical appliances was not
consistent with the standards of the day. FM Cheevers did not go through a process of elimination
of other causes, the widely accepted methodology at the time.
The investigation by FM Cheever did not meet the process requirements of the day, and failed
to consider the widely disseminated warnings about misinterpretation of low burn and burn
intensity indicators. His investigation was sufficiently flawed that no conclusions could be justified
with reference to the standards of care of the day.
Investigator Daily
Investigator Daily performed a reasonable investigation as an insurance investigator based upon
the time spent and the documentation developed. Since the two most important rooms had been
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destroyed from an evidentiary viewpoint before he arrived, he was at a distinct disadvantage.
Nonetheless, he repeated the mistakes by others when he examined other rooms. Untrained crews
were used to empty and clean the rooms without any eye toward examination of the debris as it was
discovered and removed. He did use a portable gas detector to search for indications of ignitable
liquids and he did collect samples for laboratory analysis. Most samples seem to have been taken
after washing the floors, limiting the likelihood of finding a positive sample. He also ignored the
debris pile from the rooms of origin in terms of taking samples. These are exactly the materials that
could have had residues of ignitable liquids. Dailey did not dissemble electrical outlets and did not
find or examine any appliances. Dailey also did interview eyewitnesses to the fire. His trial
testimony was entirely devoid of any discussion of the identity of the accelerant, the quantity used,
and the source of the accelerant. In his report, he opined that it was half a gallon of methanol, based
upon his belief that this was on the front porch before the fire. He never located any bottles or
fragments of bottles.
Dailey’s fire science knowledge was severely limited. He did not believe the normal fuel load of
the home was capable of creating floor patterns. He considered the complete consumption of
furniture items to be abnormal and as such an indicator of arson. He believed that only an arson fire
could anneal furniture springs. Remarkably, he eliminated smoking as a cause because he felt
ignition of furnishings by a cigarette was highly unlikely. He thought that a pattern under a couch
would be the result of a liquid poured on the carpet spreading under the couch and burning there,
seeming to not understand that polyurethane foam creates a spill fire when it burns. He believed
floor patterns could only be created by an arson event. He considered cellulosic ceiling tiles to be
not flammable, but he did recognize the hazards of wood paneling. He did not think that a fire
based upon the normal materials present in the home could create a fire that would breach the
ceiling. Overall, his knowledge of fire phenomena was well below modern investigator standards.
By modern standards, Investigator Dailey’s investigation relied upon incorrect understanding of
fire indicators. He failed to use the scientific method and he attributed the fire to arson without
identification of any accelerant via laboratory or field method. He failed to identify the accelerant
used, its quantity, or the source of the accelerant. Under modern standards, his findings and
conclusions cannot be sustained.
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Investigator Daily performed a reasonable investigation as an insurance investigator based upon
the time spent and the documentation developed. Since the two most important rooms had been
destroyed from an evidentiary viewpoint before he arrived, he was at a distinct disadvantage and
ultimately could not reach defensible conclusions due to the inability to adequately examine the
apparent rooms of origin. He compounded the error by his unwillingness to examine the debris pile
from the two rooms simply because the pile contained debris from two rooms. His electrical
examination was so limited that it could not form the basis for excluding electrical ignition sources.
He relied significantly upon fire indicators that the texts of the day provided cautions about their
reliability. He ultimately concluded that Willis started the fire because according to Dailey’s
understanding of the fire, had Willis been on the couch when the arson occurred, he would have
died. Dailey never confirmed the presence of any accelerant, did not identify the accelerant in his
testimony, and had no idea how much accelerant would be needed to spread accelerant over two
entire rooms as he believed occurred. In essence he relied entirely upon floor patterns and the
severity of burning as the basis for his finding of arson by Willis. At the time of his investigation, it
was recognized in texts that these indicators were inconclusive. His investigation did not comport
with the standard of care for arson investigation at the time of the investigation.
WILLINGHAM CASE
The Willingham fire occurred on December 23, 1991 at 10:34 am. Stacy Willingham had left
the house at about 9:15 am, leaving husband Cameron Willingham and the three children, Amber,
Karmon, and Kameron, sleeping. Cameron awoke as Stacy was leaving, heard the twins crying and
gave them each a bottle. They were in their bedroom on the floor. Amber was asleep in her bed.
Upon becoming aware of the fire by Amber, he instructed her to leave the home and went to rescue
the twins. Only Cameron was able to escape the fire and the three children died.

Vasquez Report
Manuel Vasquez, of the State Fire Marshall’s Office, conducted his scene investigation on 30
December 1991 and 2 January 1992, about a week after the fire. Other persons present during the
examination were: Doug Fogg, Corsicana Assistant Fire Chief; James Palos, Corsicana Fire
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Marshal; James Hensley and Rex Givens, Corsicana Police Detectives; Edward Cheever and
Donald Turk, State Fire Marshal Deputy Investigators.
The report described the damage and patterns observed at the fire scene, and included two
diagrams of the scene (see Figure 1 for a scene plan indicating damage) and 81 captioned photos.
The home was a three bedroom single story structure. There was severe fire damage in the northeast
bedroom where the children slept with flame extension from all windows of that room. There was
severe damage in the hallway outside the bedroom and out the front door. Both the children’s
bedroom and the front door abutted the front porch of the home, which was severely burned as well.
The rear portions of the hallway had heat damage and smoke damage. The living room (northwest)
and the master bedroom (west) had heat and smoke damage. The door between the kitchen and the
hall was closed during the fire and the kitchen and the rear bedroom (southwest) were subjected
primarily to smoke damage. Fire did not propagate into the attic in any room of the home, but some
damage above the ceiling of the porch was evident.
Both the children’s bedroom and the front of the hallway had been fully involved in fire with
burn damage over the full height of the spaces. There was a child’s gate at the children’s bedroom
but this was wholly consumed and no door was present. The front door of the home was fully
consumed and the screen door frame was fully consumed at the top and charred at the base. The
aluminum threshold of the front door disclosed a burn pattern underneath, which was taken as an
indication that a liquid accelerant flowed underneath and burned. There were burn patterns on the
floor of the front part of the hallway that were taken as an indicator of combustible liquid pour. The
floor tiles were fully consumed in portions of the area and the wood below was damaged. The floor
damage and a V pattern in the hall were taken to indicate an area of origin. A space heater in the
rear portion of the hall was examined and was deemed a victim of the fire rather than the cause.
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Figure 1. Scene diagram from the Vasquez report.

34

Floor damage patterns taken to be indicators of combustible liquid pour extended into the
children’s bedroom. Damage in the room was highest at the location of a bed and two cribs in the
room. The electrical wiring was examined in this room and was not found to be the cause of the
fire. A space heater in the children’s room was excluded as a cause of the fire. The floor of the
children’s room had patterns that were taken as indicators of liquid accelerant.
Damage to the porch walls was from floor to ceiling and damage to the ceiling was severe. The
damage to the walls adjacent to the porch were taken as inconsistent with normal burning because
they extended to the floor level rather than simply upward from the window and doors where flame
issued onto the porch. This was taken as an indicator of incendiarism. Crazed glass on the front
porch side of the home was taken as an indicator of a fire that burned fast and hot. Brown stains on
the porch were taken as indicators of a liquid accelerant burning on the porch. The underside of the
porch screen door was charred and was taken as an indication that a liquid accelerant flowed under
the door. A container of charcoal lighter was found in a damaged state at the end of the porch. A
sample of wood debris from the base of the front door was found positive for kerosene.
FM Vasquez determined that there were multiple origins based upon his scene examination and
from statements of eyewitnesses. The role of eyewitness observations in this determination was not
provided. FM Vasquez satisfied himself that he had eliminated electrical and natural gas causes. He
determined that the fire was incendiary and the fire traveled from the children’s bedroom into the
hall and out onto the porch. FM Vasquez found Willingham’s statement of his actions the morning
of the fire to be pure fabrication, saying “A fire does not lie.” In essence he is indicating his
confidence in his interpretation of the physical evidence over the statement of Mr. Willingham.

Police Report (Hensley Report)
Detective Corporal James Hensley provided the majority of the documentation of the police
investigation of this fire. He also provides information obtained by Corsicana Fire Marshall James
Palos. FM Palos did some eyewitness interviewing from December 27 and summaries of interview
by Assistant Chief Doug Fogg are also included. The scene investigation occurred on 30 December,
and 2 January. It appears that the police investigation started once the scene investigators
determined that the fire was intentionally set. The narrative of the interviews appears to be a
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complete record of interviews without respect to the person or organization who conducted the
interview. In excess of 50 interviews were conducted in the course of the investigation.
Civilian Eyewitnesses to Fire (6 individuals)
Observations of eyewitnesses to the initial part of the fire are generally consistent. They
describe the fire as severe with fire issuing onto the porch and flames extending from the porch,
though at least one eyewitness saw the fire when only smoke was issuing from the building. One
eyewitness in two different interviews noted that he saw flames coming through the front doorway,
indicating that the door was left open. This is consistent with the view of the door hinge in the FM
photographs, though this issue is not addressed in the report.
Eyewitnesses saw Willingham outside the home in a state of distress with a number of
witnesses reporting that he called out that his babies were burning. Actions by Willingham noted by
eyewitnesses included moving his car away from the home and breaking out the front window of
the children’s bedroom. After the fire department arrived, Willingham sat on the back of a fire truck
and several times needed to be restrained from attempting to reenter the home. He was handcuffed
by police for his own safety. Eyewitnesses identified that he was only wearing pants and that he had
singed hair on his chest, eyelids, and head and had a two inch burn injury to his right shoulder. His
wrists and hands were blackened with smoke. He was eventually transported to the hospital for
treatment, still resisting and still in handcuffs.
Eyewitnesses provided important observation of the fire conditions as well. As might be
expected in a police report, the fire observations obtained in the interviews is not the focus of the
report. At the time the first eyewitnesses observed the home, there was smoke issuing from the
front door, the windows were intact, and no fire was observable from the outside of home.
Willingham was seen standing on the porch two feet in front of the door. Notably, an early
eyewitness thought that Willingham could have gone back into the home to conduct a second
rescue attempt based upon the lack of visible flame and the moderate smoke observed. The first
observation of flame outside the building occurred when Willingham broke out windows in the
children’s bedroom. Flames issued from the broken window openings. Subsequently, the fire
transitioned to a fully developed fire in the bedroom with flames issuing from all the windows
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(regardless of whether they were broken out or not) and from the front door, consistent with
flashover occurring in the children’s bedroom. The flames then involved the ceiling of the porch
and the exterior walls of the home on the porch. One arriving eyewitness noted low fire on the
porch between the door and the window, though it is unclear whether he was referring to the
children’s bedroom window or the window from the living room onto the porch.
Firefighter and Police Eyewitnesses to Fire (5 individuals)
First arriving firefighters found the bedroom, hallway, and porch well involved in fire. Fire was
issuing from all windows of the bedroom, from the front door, and the ceiling of the porch was
fully involved. Firefighting proceeded fairly quickly with an initial external attack, followed soon
thereafter by an interior attack through the front door. Rescue work occurred in parallel with fire
suppression activities. Amber was located in the middle bedroom, was removed, and transported to
a hospital. She died at the hospital. The twins were found in the children’s bedroom, severely
burned. They were pronounced dead at the scene.
Cameron and Stacy Willingham
Cameron Willingham’s account of the incident was provided to investigators via a taped
interview. He awoke in the morning as Stacey was leaving the home. He heard the twins crying and
gave them each a bottle. The twins were on the floor of their room with a child gate at the door.
Amber was in her bed in the children’s bedroom. He went back to bed and was awakened later,
hearing Amber calling daddy, daddy. He awoke to a room thick with smoke such that visibility was
very limited. He felt for his pants, put them on, and instructed Amber to leave the home. He got up,
checked the door to the kitchen, and found only light smoke in the kitchen. Smoke was heavier in
the hallway and especially heavy moving forward in the hallway toward the children’s bedroom. He
had to crouch down to move forward in the hallway. He reported hearing electrical popping sounds.
He went over the child’s gate into the children’s bedroom and as a result his hair was either
thermally damaged or burned. He was unable to see in the children’s bedroom due to the smoke
density, but was aware of an orange glow high in the space. He crawled around the floor searching
for the twins. He found a bottle and a doll, but did not find either of the twins. He never heard them
cry or make any sounds. Burning material began falling from the ceiling, with one piece falling on
his shoulder, causing a burn. He recalls entering to the center of the room where he touched the
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child’s slide that was already melting. He exited the room over the child gate and burned his hand
while touching the door frame. In the front hallway, he struggled with the door, ultimately opening
the door and screen door, exiting to the front porch, leaving the front door open. He caught his
breath, recovering from the smoke exposure, and considered reentering the building. He saw
neighbors and asked them to call 911 and called out that his babies were burning. While on the
porch he heard a loud crash that he imagined was the ceiling fan falling from the children’s
bedroom ceiling. He did not reenter and broke open the windows to the children’s bedroom in a
failed attempt to enter the room. Flames came out of the window openings, indicating to him that
he would not be able to enter. The electrical service line burned off the home and fell onto the
ground. After the fire department arrived he was taken to the back step of a FD engine. He had to be
forcibly restrained from attempting to go into the building and approach Amber when she was
rescued. He was handcuffed and restrained by police and others. He was put on a stretcher and
taken to the hospital for treatment. He was kept in the hospital overnight. He reported burns to his
shoulder, ears, face, hair, and fingers.
Willingham reported the contents of the children’s bedroom as including two cribs, one child’s
bed, a dresser, a ceiling fan, a space heater, a child’s plastic slide, a Little Tikes kitchen, a wagon of
toys, and a child’s gate at the doorway. The floor was tile with a carpet patch defining a child’s play
area. In the hallway, the only contents were decorating items on the walls, like big plastic butterflies
and whatnots.
Willingham indicated that they had squirrels in their attic for some time before the fire and
indicated his concern that the fire was electrical in origin.
He reported his relationship with Stacey as rocky at first, but improving over time. They had
married three months before the fire. They did have arguments and spats, the last of which was 2–3
weeks before the fire. He described his arrest history and his probation violation. Willingham was
unemployed at the time of the fire and was watching the kids.
Stacy Willingham awoke 730–800 am the morning of the fire when the kids awoke. She
changed their diapers and fed them. She left to run some errands. She was found by police and
notified of the fire. She went directly to the hospital.
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Stacy reported the last fight they had had two weeks before the fire. She noted that the front
door was unlocked after she left the home because they had lost the key.
Persons with Knowledge of Cameron Willingham (~40 individuals)
These interviews are not summarized here as they do not deal directly with the fire scene
investigation or the events of the day. They do provide information about Willingham’s arrest
history, his relationships with others, the dynamics of the household, and his past in general.

Fogg Report
Corsicana Fire Department Assistant Chief Douglas Fogg prepared an eight page report of the
investigation. As a first responder he provided a narrative of the fire department operations. He
arrived after the first FD unit arrived when Lt. Franks was operating a hand line from the porch. He
saw Willingham outside the building with burnt hair and smoke on his face. He relieved Lt. Franks
so the Lt. could don his breathing apparatus. He observed that the exterior attack quelled the flames
but they reestablished themselves when the attack was ceased. He was relieved fairly quickly by
another FF and he went to the rear of the home. He found the back door blocked by a refrigerator.
When the refrigerator was moved and the door opened black smoke issued from the door. He
moved to the front of the home to help establish ventilation and the primary search was underway.
FF Vandiver found Amber and removed her from the home. Lt. Frank found the twins in the
children’s bedroom. Judge Mayfield declared them deceased on the scene and ordered an autopsy
of the twins. Detectives Blake and Hollingsworth took photos of the twins before Assistant Chief
Fogg removed the bodies from the home.
Lt. Frank was on the first arriving unit and flames were issuing from the front door and
windows to the children’s bedroom. The ceiling of the porch was fully involved in flame. The home
was a single story wood frame building with walls of sheetrock and some wood paneling. The
location of the paneling was not indicated.
Low burn was noted on the front porch under the children’s room windows and on the exterior
living room wall on the porch. Fire damage was limited to the children’s bedroom and the front
hallway with smoke and heat damage elsewhere in the home. The door to the kitchen had been

39

closed during the fire based upon the damage patterns. Damage in the children’s bedroom was from
floor to ceiling. Based upon damage patterns AC Fogg determined that the gas-fired space heater
was not in the area of origin. He noted floor damage he judged consistent with liquid pour patterns
in the front hallway and into the children’s bedroom. The room was substantially burned out with
the dresser 80–90% consumed and the chest of drawers was 60–70% consumed. The irregular
pattern of floor damage was observed over most of the room’s floor. Electrical wiring in the room
showed no shorting but no appliances were noted. The fire did not penetrate the ceiling and spread
to the attic. The presence of the ceiling fan and its condition were not reported. The twins were
severely burned. The cribs and bed had remnants of their cotton mattresses.
Low burn patterns were found on the porch walls and the front door was fully consumed. The
screen door was burned away at the top and had char on both faces of the remaining door as well as
on the underside of the door. Remnants of two plastic containers were found on the concrete porch.
No accidental cause could be found to explain the burn patterns in the children’s bedroom, the hall,
and the porch. Samples for accelerant detection were taken and sent to the lab but the nature and
number of samples taken were unidentified. The front screen door was thought to have been
initially closed but opened during firefighting operations. The methodology for examining the fire
scene was not discussed and no mention of the pile of room contents outside the children’s
bedroom was found in the report. On December 26 the floors of the home were further cleaned and
low burn and puddling marks were found to connect the children’s bedroom, the front hallway, and
the porch. AC Fogg opined that the fire was started at floor level in such a way to block the exit
path.
FM Vasquez arrived on 27 December and additional unspecified samples were taken. The fire
was taken to be arson at this time. On 30, 31 December additional unspecified samples were taken.
Additional photographs and videos were taken of the fire scene. The burn patterns indicated that the
fire started on the floor in the children’s bedroom/hallway, and this was thought to be inconsistent
with Willingham’s story of his actions because he was not sufficiently burned as AC Fogg thought
would be the case. On January 2–6 a class 3 petroleum distillate was found in unidentified samples.
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Vasquez Testimony
After providing his training and experience, FM Vasquez offered that he has investigated 12001500 fires and that most of them were arsons. He reviewed the photographic evidence for the jury
and noted that “The fire tells a story. I am just the interpreter,” sounding much like a fortune teller.
He continued, “And the fire does not lie, It tells me the truth.” implying that he, the interpreter,
could not be wrong. He identified from the condition of the floor once cleaned that a liquid had
covered much of the floor area of the children’s bedroom. He eliminated the space heaters as the
cause of the fire because they were turned off, but provided no basis for knowing that the heaters
were turned off, as he arrived at the scene four days after the fire and after significant activities on
the scene had been completed. He regarded the fire damage to the children’s bedroom to be “not
normal”, though he failed to provide a basis or rationale for this opinion. Later, he indicated that he
believed the temperatures were higher at floor level than at ceiling level, though how he came to
that conclusion is unclear. He concludes that this abnormality was due to the accelerant. In his
examination of the porch, he concluded that the fire spread into the house and not out of the house.
This is contradicted by early civilian eyewitnesses. In examining the threshold, he observes low
burn at the doorway and melted aluminum. He opined that wood burns at 800F and concludes that
an accelerant was necessary to cause the aluminum to reach its 1200F melting temperature. He went
on to opine that there were pour patterns in the hallway and the intent of the pour was to block the
exit. He further opined that a liquid had been poured on the door that was completely consumed,
apparently thinking that the consumption of the door would not have been possible without
accelerant on it. He opined that there was liquid pooling both sides of the door. He opined that the
charring of the baseboard meant that a flammable or combustible liquid was poured in front of it,
apparently rejecting the idea that radiation from the door and porch ceiling flame could have ignited
the entire wall.
He summed up his internal home site investigation by noting that the damage to the floor
indicates “that’s the whole room here on the northeast (children’s) bedroom is a point of fire
origin.” He went on to opine that the hallway was an additional area of origin and the porch was a
third area of origin. He opined that these areas of origin were unconnected and as such they
indicated that the fire was intentionally set by a human. Remarkably, he opined that the fire having
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auto-ventilated (breakage of window glass) was an indicator of arson. He asserted, “That’s
inconsistent with fire behavior.” He went on, “Puddle configurations, pour patterns, low char
burning, charred floor, the underneath burning of the base board, the brown stains on the concrete,
the underneath of the bed, because of the fire right underneath the bed, puddle configurations in that
area, and the total saturation of this floor is indicated with pour patterns.” He told the jury that these
were facts and he was just using the facts. He opined that the liquid needed to have been a
combustible liquid and not a flammable liquid because with such a large pour area he would have
expected injury to the arsonist or a loud sound associated with the ignition of the large cloud of
flammable liquid. He cited Willingham’s testimony as a pure fabrication because it was
inconsistent with FM Vasquez’s view of the fire patterns. He further eliminated child firesetting on
the basis of the extent of the pour patterns and his conclusion that Willingham could not have
escaped the home if the child did set such a fire because the front hallway exit path would have
been involved in flame. He provided no basis for this opinion. FM Vasquez asserted that he was
also able to determine that the bedroom pour was ignited, then the hallway, and then the porch. He
remarked that “There was a discernible path, but it was not enough to be a connecting path.” No
basis for this opinion was provided. While no basis was provided, apparently FM Vasquez was able
to be sure that the fire in the bedroom could not have ignited the hallway pour or the porch pour,
and that they must have been each ignited by a human. No basis for the opinion was offered. He
further opined that Willingham’s injuries were self-inflicted. FM Vasquez diagnosed that
Willingham did not experience smoke inhalation based upon his meeting with Willingham perhaps
a week after the fire. FM Vasquez had apparently suffered some throat damage in a fire which he
associated with smoke inhalation and saw on evidence of his own experience in talking to
Willingham. This testimony was allowed. Later, he concluded “The fire, itself, tells me that it’s a
very aggressive fire; and, therefore, the fire was not a planned fire. It was a spur-of-the-moment
fire.”
On cross examination, FM Vasquez acknowledged that deep burns in the floor can be caused by
means other than accelerants. He acknowledged that he did not know how large the carpeted area
was within the children’s bedroom. During cross examination it became clear that FM Vasquez had
not learned that there was a grill on the front porch at the time of the fire that was moved away
during operations by the fire department. FM Vasquez described that debris had been shoveled out
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of the bedroom and hallway. He indicated a lack of knowledge of the debris contents, indicating
that he had not been present when the debris removal occurred or that he simply didn’t examine the
debris during removal. He even seemed unclear what tools had been used to remove the debris.
Defense counsel posited a hypothesis of an outside person entering the home and starting the
fire. FM Vasquez acknowledged that such a scenario was possible and was consistent with the case
facts. FM Vasquez indicated that the children’s bedroom doorway had no door when he arrived, but
did not know if there had been one at the time of the fire. On being shown a fire scene photo that
showed no hinge plate, he acknowledged that there was no sign of a door having been present. FM
Vasquez opined that the front door had been closed at the time of the fire. FM Vasquez was
unaware of the initial eyewitness observations of no fire on the porch and the observations of
smoke flow out of the front door prior to fire department arrival. He was unaware that a child’s gate
had been at the children’s bedroom doorway.
Defense counsel posited a scenario of child firesetting using lamp oil and FM Vasquez agreed
that based upon the available evidence, this scenario could not be ruled out. FM Vasquez was
unaware of lighters collected from the house by the police. On redirect, he opined that he thought it
unlikely that a two year old would be physically capable of this act.
FM Vasquez saw no need to secure the fire scene from the time of the fire through the end of
the scene investigation. He opined that the fire was arson, with the intent to kill the children. Upon
questioning by defense counsel he offered that his opinion regarding the motive was wholly based
upon his fire scene investigation, i.e., his examination of the physical evidence of the fire. Later, he
acknowledged that from physical evidence it was not possible for him to know who or how a pour
had been formed. He also acknowledged that the fire started in the children’s bedroom and it is
possible for a person in the master bedroom to have escaped at a time where fire had not yet spread
to the hallway.

Fogg Testimony
He first described his activities and observations during the fire. The description was brief and
consistent with his report. They found no evidence that the space heaters had started the fire and
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found no shorting in the bedroom wiring. No mention of appliances was made. He found floor
damage he thought consistent with liquid pour patterns. He identified the floor construction to be
carpet tiles with plywood underlayment, tar paper, and the original oak floor. He indicated that he
examined the plastic toy remains and concluded that during the fire the toys had not melted. He
opined that the damage at the front door threshold was caused by a liquid flowing under the
threshold and burning under the threshold. He opined that the staining of the concrete was due to
liquid accelerant.
On cross examination, he conceded that puddle patterns can be caused by other means than a
liquid accelerant and that some clothing and plastic toys can melt. He acknowledged that the stain
on the porch could be the result of a simple barbeque accident. He opined that latex paint is not
flammable.
Chief Fogg acknowledged that a child could have started the fire with a lighter or match and
that his evidence could not eliminate this hypothesis. On redirect he indicated that it was his
opinion that a child did not start this fire based upon his interpretation of the pour patterns. He was
unable to say that the child starting the fire was impossible, but rather that he simply regarded the
possibility as remote. He also opined that tar paper and glue could not have been responsible for the
burn patterns because they were not on the top of the floor assembly, despite the fact that the
patterns seen were on the subflooring. He opined that glue could only cause the patterns if it had
been poured on the floor. During the recross examination he testified that he did not recognize that
glue could be thermally degraded and create melt without access to air. His understanding was that
the glue would be unaffected until exposed to air where combustion could occur. Chief Fogg
acknowledged that the porch stain could have occurred due to the charcoal lighter fluid that had
been in the damaged containers found in the front of the home.
After having admitted that he had not excluded child firesetting as a cause, and that the porch
stain evidence could have nothing to do with the fire, he reasserted his opinion that the fire was
intentionally set. He relied upon his personal belief rather than using the scientific method or the
process of elimination.
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Willingham Analysis
In the Willingham case, the investigations include a number of organizations and individuals.
The reports and testimonies of individuals do not generally reflect a team investigation approach. In
the Willingham fire, it was unclear who the lead investigator was. The division of labor tended to
reflect traditional roles with the fire department and State Fire Marshall’s Office leading in the
scene inspection areas, and the police focusing on interviewing. Communication did not always
appear to be effective in that the police collected evidence that was unknown to the FM. Similarly,
the FM seemed unaware of some of the eyewitness interviews conducted by others.
It is the goal of this analysis to examine the investigations in the light of both the current state of
the art, as well as in the light of the contemporaneous state of the art.
Assistant Chief Fogg
In the Willingham fire, the fire investigators were Assistant Chief Fogg and Fire Marshall
Vasquez. Quite normally, AC Fogg is the local fire official and FM Vasquez is the state
investigator. While the local police were involved in interviewing and obtaining documents, they
appear based upon the records reviewed that they worked in a supporting role with respect to the
fire investigation.
AC Fogg was among the first responders and as such was involved directly with the
investigation from the very beginning and it was he who called upon the State Fire Marshall’s
Office for assistance.
In examining potential causes of the fire, there was no mention of examining any electrical
appliances or the ceiling fan in the children’s bedroom.
AC Fogg relied upon the floor patterns throughout the children’s bedroom as indicating that an
accelerant had been spread over the entire bedroom. He also opined that based upon floor patterns,
accelerant had been used in the hallway and porch. He was unable to identify an accidental fire
cause that could explain the patterns. Indeed, the patterns need not be associated with the cause of
the fire at all. The bedroom and hallway had simply been fully involved in flame such that floor
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damage and associated patterning would be expected as a result of the fully developed fire, rather
than due to the use of an accelerant.
The appearance of brown stain on the porch at the front door was taken as an indicator of an
accelerant spill which was ignited to start the fire. AC Fogg did not consider or explain how this
could be true in the light of the early eyewitnesses who saw no fire on the porch or at the front door.
These eyewitnesses directly contradict the hypothesis that AC Fogg accepted. No samples of the
concrete were taken for analysis and no consideration was given to accidental causes of spill
residues at that location which were thermally decomposed by the heat of the fire to turn brown.
The only positive test for liquid residues came from the front door threshold where petroleum
distillates consistent with charcoal lighter were detected. There was evidence that charcoal lighter
would have been used routinely on the porch to ignite a grill and that two fire damaged bottles of
charcoal lighter had been on the porch at the time of the fire. These provide hypotheses regarding
the presence of petroleum distillates at the front door threshold that involve accident spills of
charcoal lighter prior to the fire and spills of charcoal lighter due to damage to the charcoal lighter
containers found in the area of the porch. No basis for exclusion of these hypotheses was found. On
cross examination, he admitted that the porch stain could have nothing to do with the cause of the
fire. Professionally, he should have found the cause of the porch stain and the liquid residue at the
threshold as undetermined and as such he should not have provided an opinion regarding their
cause.
On cross examination, AC Fogg was asked if Amber could have started the fire. AC Fogg
admitted that he could not rule out this hypothesis. On redirect he sought to minimize the likelihood
based upon the patterns found, i.e., his opinion that it was not likely that Amber could have created
such a spill pattern. Nonetheless, he could not rule it out. There is no available evidence that an
outside individual was considered as the fire setter. It was known that the front door was unlocked.
The only basis proffered for Willingham as the fire setter was that had the hallway been subjected
to an accelerant spill, he could not have escaped without serious lower body injuries. This of course
relies upon the correctness of the pattern interpretation in the hallway.
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AC Fogg exhibited limited understanding of the patterns caused by fully developed room fires
and the response of materials to heat. He discounted the ability of tar paper and glue to create melt
patterns. During his trial appearance, he opined that glue could not be thermally decomposed
without direct access to air. In examining the toys in the children’s bedroom, he opined that they
had not melted. He did not document this opinion and it is an incredible assertion. It is well known
that toys like the slide and kitchen set are made of polyethylene. The idea that polyethylene would
not melt in a fully developed fire is incredible. During his testimony, he asserted that water-based
paints are not flammable. These are latex paints that use water as the carrier. Once the paint dries, it
is a layer of latex which is an organic material that is fully capable of burning in a well developed
room fire.
In the end, the only bases for the determination of arson by AC Fogg is the burn patterns on the
floor of the children’s bedroom, the hallway, and the porch interpreted as accelerant spill. None of
these determinations have any basis in modern fire science.
AC Fogg’s investigation did not comport with the requirements of NFPA 921, the modern
standard of care. Further, his investigation did not satisfy the contemporaneous standard of care. His
hypothesis was directly contradicted by eyewitness testimony and he admitted that he had not
eliminated other possible causes.
FM Vasquez
FM Vasquez generally held the same opinions as AC Fogg, though he expressed additional
opinions regarding arson indicators that he cites. He regarded the floor patterns in the bedroom, the
hallway, and the porch to indicate an accelerant spill. Again, these have no actual basis.
He used the appearance of a V pattern in the hallway wall as an indicator of an origin in the
hallway. While there can be no doubt there was low burning in the front of the hallway, the V
pattern on the wall moving toward the back of the hall is in no way an indicator of origin
necessarily. It resulted from burning in the front of the hallway and would be present whether the
hallway was an origin or not.
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He regarded the burning of the exterior walls of the house on the porch as not consistent with a
natural fire and as such indicates arson. His views seem to be that arson fires are systematically
more severe than natural fires. There is no basis for this notion in modern fire science. The low
burning of the exterior walls resulted from the heating of the wall by ceiling flames in the porch.
There is no need to postulate any special fire phenomenon or any spill fire. He takes the presence of
crazed glass on the porch as an indicator of a fast and hot fire due to accelerant. In fact it is much
more likely that any crazing resulted from the application of water to hot glass during firefighting.
His interpretation of the brown stain on the front porch as an accelerant pattern is without merit.
He took no concrete samples for analysis and the stain has alternate hypotheses as already
discussed. The charring of the underside of the screen door was taken as an indicator of an
accelerant fire below the screen door. No such interpretation is supported by modern fire science
and it ignores the burning of other materials and the thermal environment created by normal fires.
Despite the presence of charcoal lighter use on the porch prior to the fire and the presence of
charcoal lighter containers on the porch during the fire, FM Vasquez accepted the presence of these
petroleum distillates as an arson indicator.
In his report, FM Vasquez indicated that the eyewitness statements supported his theory of three
origins (porch, hallway, and bedroom). In fact, the early eyewitnesses observed no flame on the
porch when Willingham was already outside and they simply observed modest smoke flow from
the hallway. Indeed, from her exterior view, one eyewitness could not understand why Willingham
wasn’t reentering the building. This is hardly consistent with the theory of widespread use of
accelerant and a rapidly growing fire. There is nothing in the eyewitness observations that suggests
anything other than a local ignition in the bedroom with the fire growing to involve the hallway and
reaching flashover conditions in the bedroom well after his exit from the building. The eyewitness
observations are sufficient to cause the failure of FM Vasquez’s hypothesis about the fire.
FM Vasquez is unique among the investigators of both fires in his attitudes toward arson and
fire scene examination. His statistics of the fraction of fires which are in fact arson are remarkable
and far exceed any rational estimate. It reflects his predisposition to find arson in his cases. This
directly violates NFPA 921 and professional norms in general. His quotations that “The fire tells a
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story, I am just the interpreter,” and “the fire does not lie, it tells me the truth,” are hardly consistent
with a scientific mindset and is more characteristic of mystics or psychics. The quotes separate the
findings from his own judgment and seek to make him not responsible for his own interpretation. It
seems to deny the role of rational reasoning. It is an expression of fire investigation as a mystical art
rather than an application of science and reason.
FM Vasquez opined that the front door was closed during the fire. He seemed unaware that
early observers saw smoke flowing from the front doorway and they did not see flames on the porch
initially. Both are inconsistent with his view of the fire. He opined that accelerant was splashed onto
the surfaces of the door, apparently believing that the consumption of the door could not be
explained by any other mechanism. There is no scientific basis for this assertion. Doors can be
consumed fully by natural fires. Returning to his mysticism he states, “The fire, itself, tells me that
it’s a very aggressive fire; and, therefore, the fire was not a planned fire. It was a spur-of-themoment fire.” Such statements are beyond belief in the context of fire investigation as an applied
science.
His ideas about fire are often inconsistent with modern fire science. He opines that auto
ventilation is an arson indicator. It is and has been well known that natural fires can and do break
out windows. He opined that wood burns at 800 F so that in order to melt aluminum (1200 F) an
accelerant must be involved. It is and has been known that flame temperatures of ordinary
combustibles like wood are no less than liquid fueled fires and both are more like 2000 F. He
opines that a fully developed bedroom fire could not ignite the fire in the hallway or the porch.
They must have been set separately. Indeed, fire spread from the bedroom to the hallway and its
wood paneling and door are exactly what would be expected from a fully developed bedroom fire.
The spread of fire out of the front door and windows and involving the ceiling of the porch and
subsequently the porch walls is exactly what would be expected from a natural fire. This is normal
fire dynamics, not a sign of arson. Similarly, he had no appreciation of the ability of thermal
radiation to create floor and lower wall patterns and damage.
FM Vasquez’s opinions about Willingham’s injuries are remarkable. His injuries are entirely
consistent with being exposed to a room fire environment with general singing of his upper body
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areas. Self inflicting such injuries implies intentional self-exposure to a room fire environment. The
injuries could not be created by any sort of localized heat and smoke source. If FM Vasquez’s view
of the fire is correct, it is unclear how Willingham could have entered a room with a hot gas layer at
all. Understanding how burn injuries could occur is an important part of fire investigation and FM
Vasquez seems to be wholly without any realistic understanding of fires and how fire injuries are
created.
In his scene examination, FM Vasquez was indifferent to the contents of the rooms before the
fire. He never sought to understand that the bedroom had no door and did have a child’s gate. He
knew little about the contents of the bedroom and hallway before the fire. He was also unaware of
the presence of a grill on the front porch. He simply did not recognize that there was a normal use
of charcoal lighter on the front porch and that the presence of the charcoal lighter was not an
abnormal fuel.
At trial FM Vasquez denied that it was possible for a child to have accidentally or intentionally
set this fire. He was unaware that the police had collected several cigarette lighters from the home.
His rationale for eliminating the scenario was based upon his understanding that an accelerant was
spread over most of the children’s bedroom, the front of the hallway, and the front porch. He further
opined if anyone other than Willingham had spread the accelerant to these areas, he would not have
survived the fire. In the end, his elimination of this cause hypothesis is solely based upon his
erroneous understanding of the floor patterns. FM Vasquez did acknowledge that the hypothesis
that an outside person entered and started the fire is consistent with the case facts. Nonetheless, it
did not change his opinion about cause.
In the end FM Vasquez concludes that the fire was arson based solely on the physical evidence
at the fire scene. Remarkably, he gleans human intent from the physical evidence. Apparently, the
fire communicates with FM Vasquez about people as well. FM Vasquez’s opinions are nothing
more than a collection of personal beliefs that have nothing to do with science-based fire
investigation.
FM Vasquez’s investigation did not comport with the requirements of NFPA 921, the modern
standard of care. Further, his investigation did not satisfy the contemporaneous standard of care. His
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hypothesis was directly contradicted by eyewitness testimony and he admitted that he had not
eliminated other possible causes. FM Vasquez is unique among the investigators of both fires in his
attitudes toward arson and fire scene examination. His approach toward fire scene investigation is
not found in any text of the day.
CONCLUSIONS
The investigations of the Willis and Willingham fires did not comport with either the modern
standard of care expressed by NFPA 921, or the standard of care expressed by fire investigation
texts and papers in the period 1980–1992. The investigators had poor understandings of fire science
and failed to acknowledge or apply the contemporaneous understanding of the limitations of fire
indicators. Their methodologies did not comport with the scientific method or the process of
elimination. A finding of arson could not be sustained based upon the standard of care expressed by
NFPA 921, or the standard of care expressed by fire investigation texts and papers in the period
1980–1992.
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After 17 Years on Death Row, Texas Inmate Walks Free
By MAUREEN BALLEZA

On Aug. 4, 1987, Ernest Ray Willis was sentenced to death. On Wednesday afternoon, he stepped out of prison
a free man and into the arms of his wife, Verilyn, touching her for the first time, on their fourth wedding
anniversary.
''It's great to be free,'' Mr. Willis said at a news conference Thursday morning, flanked by his wife and lawyers.
''I can't even describe my emotions. It was the most wonderful day of my life.''
His time on death row, 17 years, is believed to be the longest of the eight death row inmates who have been
exonerated in Texas since executions resumed here in 1982. Since that year, the state has executed 328
inmates, the most recent on Wednesday, hours after Mr. Willis's release.
Mr. Willis met his wife through one of those executed inmates, Ricky McGinn, who was her brother. Mr.
McGinn was executed in 2000 following his conviction on rape and murder charges.
In 1986, Mr. Willis, unemployed and with chronic back problems, was living with a cousin in a small West
Texas town when a fire engulfed the home. The men survived but Elizabeth Belue and Gail Allison, who were
also living there, were killed.
Investigators said the fire had been caused by arson and Mr. Willis was convicted of capital murder.
In 2000, Judge M. Brock Jones Jr., who presided over the trial, held a hearing that determined that Mr. Willis
had been given powerful antipsychotic drugs while in jail that rendered him impassive at trial, a condition the
prosecutor drew attention to in painting him as a remorseless killer.
The judge also found that Mr. Willis had received ineffective counsel from a lawyer who was trying his first
capital case and who spent less than three hours with him before the trial. The hearing also found that a
psychological report concluding that Mr. Willis was not dangerous, a condition required for the death penalty,
had never been given to the defense.
Judge Brock recommended that the conviction be set aside, but the Texas Court of Criminal Appeals refused to
do so. Mr. Willis pursued his case, and in August Judge Royal Furgeson of Federal District Court in the
Western District of Texas ordered the state to retry Mr. Willis by Nov. 18 or set him free.
Ori White, the district attorney for the 112th District in Pecos County, then determined that ''the facts in this
case exonerate Mr. Willis.''
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J.W. Johnson, the original prosecutor, was unavailable for comment on Thursday.
Mr. Willis said that he might speak out on the death penalty but that for now he just wanted to live his life.
''There's so much catching up to do,'' he said, ''but we're going to catch it up a day at a time, hour by hour,
minute by minute.''
Photo: Ernest Ray Willis and his wife, Verilyn, at a news conference yesterday. (Photo by Michael Stravato for
The New York Times)
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