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WAYNE COUNTY: Third Judicial Circuit Court

Conviction vacated in 2004. Pled nolo contendere to lesser charges.

THE COST: Incarceration: $60,000 (2 years)

WHAT WENT WRONG: Mr. Woods court-appointed attorney lacked adequate

knowledge of criminal procedure. As a result, he:

¢ Failed to challenge a photo lineup.
¢ Did not request funding to hire necessary expert.

e Failed to file necessary pre-trial motions and as a result could not present
alibi witnesses at trial.

TOP: Jackie Woods, Davien’s mother, with Davien and Davien Jr. BOTTOM: Davien Woods (Photos by Stephanie Chang)




DAVIEN WOODS

Original conviction vacated after two years in prison; pled guilty to lesser charges and

received a sentence of time served.

In 2002, 18-year old Davien Woods was convicted of
carjacking, armed robbery and felony possession of a
firearm, primarily because his public defense attorney
failed to notify the court within the requisite time period
that he intended to present an alibi defense. As a result,
Mr. Woods’ alibi witnesses were unable to testify at tri-
al and Mr. Woods spent two years in prison before the
Michigan Court of Appeals overturned his conviction.

Background

At 5 a.m. on September 24, 2001, two men accosted
a customer at a Detroit gas station and stole his car at

gunpoint. Three days later, a police officer patrolling a
school crosswalk flagged down a speeding car in which
Mr. Woods was a passenger. The car was the one that
had been stolen from the gas station. Mr. Woods and the
others in the car were arrested, charged with possession
of stolen property, and jailed.

Mr. Woods was charged after an improper
photographic lineup.

The following day, the car’s owner picked Mr. Woods
out of a photo lineup and identified him as one of the
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two carjackers. Michigan state law prohibits the use of
photo lineups when the accused is in jail and physically
able to participate in an in-person lineup. Detroit police,
however, never placed Mr. Woods in an in-person lineup.

Based solely on the car owner’s identification, Mr.
Woods was charged with armed robbery, carjacking, and
felony possession of a firearm. His case was referred to
Wayne County’s Third Judicial Circuit Court for pros-
ecution.

The public defense attorney appointed
to represent Mr. Woods did not prepare
for trial.

According to Mr. Woods, he and the attorney met for
fewer than ten minutes before trial. During that brief
conversation he told the attorney that both his brother
and his grandmother could testify that he had been sleep-
ing on a pullout bed in his grandmother’s living room
when the incident occurred. The attorney did not contact
either witness and did little to prepare Mr. Woods’ case.

Mr. Woods’ attorney did not challenge the
photo lineup.

The public defense attorney did nothing to challenge the
improper use of the photo lineup in lieu of the in-person
lineup or the car owner’s identification of Mr. Woods.
Although research demonstrates that eyewitness identi-
fications are often inaccurate, the attorney did not con-
sult with or retain an expert on the unreliability of such
identifications and later acknowledged that he had never
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ABOVE: Davien Woods and Davien Jr. (Photo by Stephanie Chang)

utilized an identification expert in the 20 years that he
had practiced law.

The public defense attorney failed to
present Mr. Woods’ alibi witnhesses.

Although the attorney attempted to call Mr. Woods’
brother as an alibi witness, he was prevented from doing
so because he had not given the prosecutor and the trial
court timely notice of Mr. Woods’ alibi defense. Michi-
gan state law requires that defense counsel provide the
court and the prosecutor with notice of an alibi defense
at least ten days prior to trial. The attorney later admitted
that he was unaware of the time period within which he
had to provide notice.



After listening to new
evidence presented by Mr.
Woods™ appellate attorney,
the trial judge ruled that Mr.
Woods' trial attorney had

“unequivocally” provided

iIneffective assistance of

counsel.

The public defense attorney made no effort
to locate the real perpetrator.

The driver of the stolen car pled guilty to his part in
the carjacking immediately prior to Mr. Woods’ trial.
He testified on Mr. Woods’ behalf that he and a friend
known as “K-9” had planned and committed the crime.
Mr. Woods’ attorney made no effort to ascertain K-9°s
true identity or to confirm his participation in the of-
fense.

Mr. Woods was convicted and sentenced to between 70
months and 15 years in prison.

Mr. Woods'’s conviction was vacated after
the court found that his trial attorney had
provided ineffective assistance of counsel.

In preparation for an appeal, Mr. Woods’ court-appoint-
ed appellate attorney arranged for both Mr. Woods and
the convicted car driver to take polygraph tests regard-
ing Mr. Woods’ non-involvement in the carjacking. They
both passed. The attorney also located “K-9” who ad-
mitted that he had in fact participated in the carjacking.
Based on this new evidence, the Michigan Court of Ap-
peals remanded Mr. Woods’ case to the trial court for a
hearing on the adequacy of Mr. Wood’s legal representa-
tion at trial.

The trial court vacated Mr. Woods’ conviction and or-
dered that he be provided with a new trial. The judge
said Mr. Woods’ attorney had “unequivocally” provided
ineffective assistance of counsel, having failed, among
other things, “to move for suppression of identification;”
“to adequately investigate and prepare the case;” and “to
communicate on a regular basis with his client.”

Fearful that he would remain in prison if he continued to
assert his innocence and without any guarantee that his
second trial attorney would be any better than his first,
Mr. Woods pled no contest to lesser charges and was
sentenced to time served.

Mr. Woods currently lives with his girlfriend, mother,
and grandmother, is the father of four children and is
working with his uncle in the construction and landscap-
ing business. His criminal record has impeded his ability
to find other types of work.
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Neither of Mr. Wyniemko’s attorneys asked to have the
stains on the victim’s underwear analyzed or to have the
stains on the bed sheet subjected to DNA analysis. With-
out sufficient time to prepare, the second attorney did not
cross-examine the victim on the discrepancies between
her description of the rapist’s age, height and weight and
Mr. Wyniemko’s age, height and weight; was unable to
establish that the snitch had only agreed to testify after
the lead detective and prosecuting attorney told him that
“he would never see the light of day” if he did not; and
did not call as witnesses any other former girlfriends, at
least two of whom could have contradicted the girlfriend
who testified.

Mr. Wyniemko was convicted and sentenced to between
40 and 60 years, beyond the maximum mandated by
Michigan’s sentencing guidelines. The court justified
the sentence by stating that Mr. Wyniemko had not
shown appropriate remorse.

DNA evidence exonerated Mr. Wyniemko
after nine years in prison.

Mr. Wyniemko’s initial efforts to overturn his conviction
failed. He later told a newspaper reporter, “There were
moments when I actually thought I had died and gone to
hell. Prison was hell. I knew that I was innocent and I
never gave up hope.”

In 2001, the Cooley Law School Innocence Project
agreed to take Mr. Wyniemko’s case. It located the bio-
logical evidence collected at the crime scene and had
it subjected to DNA testing, which established that Mr.

Wyniemko could not have been the rapist. The DNA of
an unidentified male was found on a cigarette butt, in
scrapings under the victim’s fingernails and on semen-
stained nylons used as a gag on the victim.

On June 17, 2003, a Macomb County Circuit Judge de-
clared Mr. Wyniemko “an innocent man” and released
him from prison. Mr. Wyniemko now refers to that day
as his second birthday. Together with friends and fam-
ily, he traveled from the courthouse to his father’s grave.
His father had died in 2000, after spending almost his
entire life savings trying to help his son. Mr. Wyniemko
believes that his father’s death was caused by the stress
of his incarceration.

In 2005, Clinton Township agreed to pay Mr. Wyniemko
close to $4 million to settle a wrongful imprisonment
case. In 2008, prosecutors announced that a known sex-
offender, Craig Gonser, had been identified as the rapist
but that he could not be tried for the crime because of the
statute of limitations.
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Interviews with Charles Walker; People v. Walker, No. 2006-400638-FH, Preliminary Examination Transcript (Berrien Cty. Cir. Ct.,
Feb. 14, 20006); People v. Walker, No. 2006-400638-FH, Trial Transcript (Berrien Cty. Cir. Ct., May 23-24, 20006); People v. Walker,
No. 2006-400638-FH, Sentencing Transcript (Berrien Cty. Cir. Ct., Jun. 15, 2007); People v. Walker, No. 271740, Defendant’s Brief on
Appeal (Mich. App., Jan 25, 2007); People v. Walker, No. 271740, Defendant’s Pro Per Brief on Appeal (Mich. App., Apr. 11, 2007);
People v. Walker, No. 271740, 2007 WL 4179343 (Mich. App. Nov. 27, 2007).

Harold Wells

Interview with Harold Wells; People v. Wells, Docket No. 91-00071, Pre-Sentence Investigation Report for Harold Alfonzo Wells (De-
troit Recorder’s Ct., Dec. 7, 1992); People v. Wells, Docket No. 161383, Order (Mich. App., Nov. 2, 1993); People v. Wells, No. 91-71-01,
Motion for New Trial (Detroit Recorder’s Ct., Nov. 2, 1993), People v. Wells, No. 91-71-01, Brief in Support of Motion for New Trial
(Detroit Recorder’s Ct., Nov. 2, 1993), Ann Mullen, Judging the Judge, Metro Times, Feb. 19, 2003, available at http://www.metrotimes.
com/editorial/story.asp?id=4606 (last viewed on Mar. 17, 2011).

Davien Woods

Interviews with Renae Robinson and Davien Woods; People v. Woods, No. 254469, Brief in Support of Motion to Remand (Mich. Ct.
App., Oct. 13, 2003); People v. Woods, Case No. 01-11543-01, Motion for New Trial and Brief in Support (3rd Jud. Cir. Ct., Wayne
Cty, Jan. 2, 2004); People v. Woods, Case No. 01-11543-01, Transcript of Motion/Evidentiary Hearing (3rd Jud. Cir. Ct., Wayne Cty,
Feb. 6 and Feb. 9, 2004); People v. Woods, Case No. 01-11543-01, Answer to Application for Leave to Appeal (3rd Jud. Cir. Ct., Wayne
Cty, Apr. 14, 2004); People v. Woods, No. 254469, Stipulation for Dismissal of Defendant-Appellant’s Appeal (Mich. Ct. App., May 24,
2004); Sharon Cohen & Deborah Hastings, 1000 Years in Prison: Wrongful Convictions Destroyed Inmates’ Lives, Associated Press,
May 28, 2002.

Kenneth Wyniemko

Wyniemko v. Smith, 2000 WL 760704 (E.D. Mich. 2000); Wyniemko v. Smith, 8 Fed. App. 357, 2001 WL 302029 (C.A. 6 2001); The
Innocence Project — Know the Cases: Kenneth Wyniemko, at http://www.innocenceproject.org/Content/Kenneth_ Wyniemko.php (last
viewed on Apr. 19, 2010); Sandra Svoboda, Beyond Innocence, A Michigan exoneree finds purpose in advocacy, closure in identifica-
tion of perpetrator, Metro Times, July 2, 2008, available at http://www.metrotimes.com/editorial/story.asp?id=12029 (last viewed on
Apr. 19, 2010); David Whitesock, Exonerated inmate to speak at USD, The Volante, Feb. 14, 2007, available at http://volanteonline.
com/2.7416/exonerated-inate-to-speak-at-usd-1.785672 (last viewed on Apr. 19, 2010); Kim North Shine, Freed by science, he cel-
ebrates, DNA tests exonerate a man convicted of rape and robbery, Detroit Free Press, June 18, 2003, available at http://truthinjustice.
org/Wyniemko. htm (last viewed on Feb. 28, 2010); Calling All You Angels: The Ken Wyniemko Story, available at http://thenightstalker-
onestepbeyond.blogspot.com/2007/11/calling-all-you-angels-ken-wyniemko_16.html (last viewed on Apr. 19, 2010).
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